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PRESIDENT'S INTRODUCTION

Environmental, social and governance (ESG) issues are rapidly changing the way that business
is conducted across the world. We are witnessing new regulations on climate change,
biodiversity and environmental conservation, modern slavery and workers' rights and board
accountability, conflicts and stakeholder engagement.

More broadly, we are also seeing a change in social attitudes, and a growing expectation from
financiers, insurers, investors and customers that the businesses they deal with must behave in
a responsible and ethical manner.

These dynamic regulatory, social and economic changes will inevitably drive future
restructuring activity, as companies seek to align their operational structures and business
models with improved governance, labour protection, social justice goals and the reality of a
net zero emissions economy and the necessity of a greener footprint.

At the same time, however, the evolution of social and economic settings - and the dominant
focus on ESG - raises the question as to whether existing restructuring and insolvency laws
adequately protect and uphold environmental obligations, employee entitlements and
workplace health and safety obligations, and hold directors and other officers to account in
relation to their responsibilities to the company and its stakeholders.

There is a delicate balancing act between the protection of these interests and the underlying
assumption that restructuring and insolvency processes ought to maximise value for the
collective body of creditors - and in some cases, the respective policy concerns of ESG issues
and restructuring and insolvency law and practice may conflict.

This has been apparent in the controversial “Texas Two-Step” option canvassed in recent
United States case law (under which it has been proposed for tort liabilities to be spun off to a
new corporate entity that undergoes a restructure), as well as non-consensual third party
releases and, in some jurisdictions, the potential for an insolvent entity to disclaim or otherwise
evade liability for its environmental obligations.

This new publication from INSOL International - ESG in Restructuring - therefore comes at an
important time. Project Leaders Clayton Chong and Smitha Menon, from WongPartnership,
canvass the policy motivations of ESG and insolvency and restructuring law and practice, and
consider the regulatory standards, soft law frameworks and practices concerning key ESG
issues outlined by esteemed practitioners and academics in 31 jurisdictions.

The Project Leaders consider the manner in which restructuring law and practice may be
shaped to deal with incredibly complex and emerging ESG issues - particularly environmental
responsibilities, labour protection and board accountability - that can have far-reaching
impacts on vulnerable claimants and broader society. They provide a “roadmap” of issues that
regulators and policy makers may consider in shaping future law reform.

This book is an invaluable contribution to law reform and regulatory and policy development
as we strive to ensure that restructuring and insolvency laws are modern, progressive and “fit
for purpose” in relation to the underlying economic and social circumstances in which they
operate.




PRESIDENT'S INTRODUCTION cont.

The book also highlights important practical issues for our members to be aware of in addressing a
multitude of ESG issues in the course of an insolvency appointment. Uniquely, the book also analyses
recent market developments and trends in the ESG refinancing sphere, with the aim of serving as a useful
“one stop” resource for financial institutions considering the provision of finance to entities (in good times
and in the event of financial distress) in the context of complex and evolving ESG obligations and
liabilities.

| express my sincere thank you to the Project Leaders, and each of the jurisdictional contributors, for their
significant expertise, time and commitment in completing this project over the last 12 months, as well as
to our team of INSOL International technical and administrative staff for their efforts in bringing the
project to fruition.

| hope you enjoy reading this publication and will find it useful in your future pursuits.

Scott Atkins
President & INSOL Fellow
INSOL International

September 2023
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Introduction

Environmental, social and governance (ESG) issues are becoming increasingly important in the
restructuring world.

In recent years, restructuring proceedings have been used to resolve a wide spectrum of ESG-
related liabilities, including claims arising from wildfires," carcinogenic baby powder,? opioid
addiction and overdose,® sexual abuse? and the mis-selling of loans.® These types of
restructurings call for special consideration by policymakers. The claimants involved are often
involuntary creditors. Unlike, say, a bank or supplier that can assess the insolvency risk of a
company before extending credit (and safeguard itself against such risk), a tort claimant has no
choice in the matter. Because ESG-related liabilities do not have priority or preference under
most jurisdictions’ laws, many ESG claimants are left severely disadvantaged in a restructuring or
insolvency of a company.

Even when a restructuring does not involve ESG-related liabilities, a host of other ESG-related
matters, such as labour issues and conflicts of interests, are bound to arise.

Policymakers and practitioners should think about how to better deal with ESG matters in
restructurings.

From a policymaker's perspective, this is crucial because restructuring laws have an upstream
effect on the way that companies behave while they are solvent. Indeed, we discuss below
insightful empirical research which identifies that companies have decreased their pollution
activities as a consequence of environmentally friendly court rulings. In that sense, restructuring
laws can be shaped to make companies more ESG-conscious.

There is also an economic incentive for policymakers to think about ESG, as stronger ESG
performance is correlated with stronger corporate financial performance, lower credit risk, better
credit ratings and lower cost of capital.®

From a practitioner’s perspective, ESG is important because institutional investors and creditors
are increasingly attuned to ESG concerns. ESG risks (financial and reputational) affect financiers'
appetites for injecting fresh capital and restructuring existing debt in distressed businesses.
Credit ratings agencies such as Moody's and Standard and Poor’s also now directly integrate ESG
risk assessment in their credit ratings,” which ultimately makes capital costlier for companies with
greater ESG risk. These factors will influence whether a restructuring succeeds or not - and they
also influence whether a company becomes a candidate for restructuring in the first place as
companies with greater ESG risk will increasingly face higher operating costs, more expensive
capital and lower profit margins.

' In re PG&E Corporation, Bankruptcy Case No. 19-30088 (DM) (US Bankruptcy Court for the Northern
District of California, San Francisco Division).

2 Inre LTL Management, LLC, 58 F.4% 738 (US Court of Appeals, Third Circuit).

3 Inre Purdue Pharma, LP, 635 BR 26 (US District Court, Southern District of New York).

4 In re Boy Scouts of America, No. 20-10343 (US Bankruptcy Court for the District of Delaware); In re USA
Gymnastics, No. 18-09108-RLM-11 (US Bankruptcy Court for the Southern District of Indiana).

> Re All Scheme Limited [2021] EWHC 1401, [2022] EWHC 1318, [2022] EWHC 549 (England and Wales,
High Court of Justice).

¢ G Friede, T Busch and A Bassen, "ESG and Financial Performance: Aggregated Evidence from More than
2000 Empirical Studies” (2015) 5(4) Journal of Sustainable Finance & Investment 210-233; G Inderst and F
Stewart, “Incorporating Environmental, Social and Governance Factors into Fixed Income Investment”
World Bank (2018); W Henisz and J McGlinch, “ESG, Material Credit Events and Credit Risk” (2019) 31(2)
Journal of Applied Corporate Finance 105-117; | Oikonomou, C Brooks and S Pavelin, “The Effects of
Corporate Social Performance on the Cost of Corporate Debt and Credit Ratings”, Financial Review, 49-75.

7 Moody's, ESG Credit and Sustainable Finance, accessible at
https://www.moodys.com/newsandevents/topics/ESG-Credit-00702C (last viewed on 14 April 2023);
S&P Global, ESG in Credit Ratings, accessible at https://www.spglobal.com/ratings/en/research-
insights/special-reports/esg-in-credit-ratings (last viewed on 14 April 2023).



SYNOPSIS AND POLICY ROADMAP

This report aims to serve both policymakers and practitioners. We have undertaken a cross-
jurisdictional survey on key ESG issues that intersect with restructuring law. In doing so, we have
compiled a series of jurisdictional reports authored by esteemed and experienced academics and
practitioners relating to the selected issues. These reports provide the foundation for analysing
the practices and standards across jurisdictions. Based on these reports, we provide a “roadmap”
of issues which policymakers can consider if they are undertaking policy reviews. The
jurisdictional reports also synthesise market developments and trends in the ESG-financing
sphere to serve as a useful “one-stop” resource for financial institutions in the restructuring space.

Scope of research and impetus

In this study, we have selected some of the more pressing issues in which the fields of ESG and
restructuring intersect. The questions are grouped (horizontally in the table below) according to
each of the following themes:

» the restructuring of liabilities (broadly with a focus on the limitations or conditions imposed in
relation to the restructuring of ESG-related liabilities);

* the protection of stakeholder interests (relating to advocacy of environmental and social
interests and managing governance conflicts of interest in a restructuring); and

»  “soft law” frameworks (relating to non-legally binding instruments such as industry guidelines
and best practices that serve to guide or influence conduct on ESG-related matters in a

restructuring).

A mix of “hard” and “soft” law issues were selected to encourage a more holistic consideration of
the ways that ESG issues can be addressed in a restructuring. Non-binding “soft law” instruments
can be a useful precursor to formal legislation by shaping restructuring practice and instilling

among entities what is expected of them in the market - including from their customers and other

stakeholders.

The ESG questions selected for this project are summarised in the table below.

Topic

Restructuring of
liabilities

Environmental

Can environmental
liabilities be
restructured and, if
so, what restrictions
or conditions apply?

Can health and safety-
related liabilities be
restructured and, if
so, what restrictions
or conditions apply?

Can a restructuring
plan provide for third
party releases in
favour of directors
and officers of the
company and, if so,
what restrictions or
conditions apply?

Protection of
stakeholder
interests

Do environmental
protection authorities
or environmental
advocacy groups
have standing to air
their views / concerns
in a restructuring, and
to what extent can the
courts or the relevant
approving bodies
consider
environmental issues
in deciding whether
to approve a
restructuring plan?

Do labour authorities,
unions or employee /
worker advocacy
groups have standing
to air their views /
concernsin a
restructuring, and to
what extent can the
courts or the relevant
approving bodies
consider labour issues
in deciding whether
to approve a
restructuring plan?

How are board /
management conflicts
addressed in a
restructuring, e.g. in
situations where
board / management
receive benefits
under a restructuring
plan (such as shares
under a management
incentive plan)?
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"Soft law” What industry What industry What industry
framework guidelines and/or guidelines and/or guidelines or codes of
best practices are best practices are conduct are
prescribed for the prescribed for the restructuring
protection of the protection of professionals
environmentin a employee rights in a (including formal
restructuring? restructuring? officeholders and
financial advisers)
subject to?

ESG in financing What market developments, trends, or experiences in the ESG-
financing space have you observed in your jurisdiction (either generally
or specific to the restructuring context)?

The impetus for some of these questions arises from controversial restructurings which have
caught the wider public’s attention.

For example, the question on the restructuring of health and safety liabilities® was spurred by the
attempted restructuring by Johnson & Johnson (J&J) of its talc-related liabilities.” J&J was alleged
to have caused ovarian and lung cancer due to the presence of asbestos in its talc-based baby
powder. J&J faced over 38,000 lawsuits relating to these claims. With mounting payouts and
litigation costs, J&J attempted to restructure under Chapter 11 of the United States Bankruptcy
Code, invoking a controversial technique called the “Texas Two-Step” process. This involved J&J
spinning off its talc liabilities into a new entity through a divisional merger (i.e. splitting the
business) under Texas law and then restructuring the new entity bearing the talc liabilities. The
stated goal of this approach was to isolate the talc liabilities in a new subsidiary so that it did not
have to subject the entire operating enterprise to bankruptcy proceedings.

The move drew strong criticism, even leading a group of law professors to file an amicus curiae
brief objecting to the restructuring and labelling the strategy “a novel and dangerous tactic that
represents a significant departure from the use of Chapter 11 to validly reorganise financially
troubled businesses”, as they perceived J&J to be “us[ing] Chapter 11 as a tool to shield assets
from the claims of their victims.""°

The Chapter 11 proceedings were eventually dismissed in January 2023 by an appellate court.™
Somewhat ironically,' the basis for the dismissal was that the restructuring entity, LTL Management
LLC (LTL), was not considered to be in financial distress. This was on the basis that LTL was
backstopped by a funding agreement with its J&J parent which it could draw on to pay its talc
liabilities. The court held that financial distress was a necessary pre-requisite for Chapter 11
proceedings as it ensured the claimants’ pre-bankruptcy remedies (particularly the right to a jury
trial to prove their claims) were disrupted only when necessary. Absent financial distress, the
Chapter 11 proceedings did not serve a valid bankruptcy purpose and failed for lack of good faith.
Paradoxically, this ruling might have created perverse incentives for those attempting the “Texas

See in the table above - i.e. “can health and safety-related liabilities be restructured and, if so, what

restrictions or conditions apply?”

? Inre LTL Management, LLC, 58 F.4th 738 (2023) (US Court of Appeals, Third Circuit).

0 Seee.g.Inre LTL Management, LLC, Case No. 21-30589 (MBK), Memorandum of Law of Amici Curiae by
Certain Law Professors in Support of Motion of the Official Committee of Talc Claimants to Dismiss
Debtor’s Chapter 11 Case.

" Inre LTL Management, LLC, 58 F.4th 738 (2023) (US Court of Appeals, Third Circuit). At the time of

writing, J&J has said that it intends to appeal to the US Supreme Court to overturn the Third Circuit's

ruling: see D Knauth, "J&J to Seek US Supreme Court Review on Unit's Bankruptcy”, Reuters, 23 March

2023, accessible at: https://www.reuters.com/legal/jj-seek-us-supreme-court-review-units-bankruptcy-

2023-03-22/ (last viewed on 19 May 2023).

The court observed: “We do not duck an apparent irony: that J&J's triple A-rated payment obligation for

LTL's liabilities, which it views as a generous protection it was never required to provide to claimants,

weakened LTL's case to be in bankruptcy. Put another way, the bigger a backstop a parent company

provides a subsidiary, the less fit that subsidiary is to file. But when the backstop provides ample
financial support to a debtor who then seeks shelter in a system designed to protect those without it, we
see this perceived incongruity dispelled” - see In re LTL Management, LLC, 58 F.4th 738 (2023) (US

Court of Appeals, Third Circuit).
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Two-Step” to provide less financial support to a spun-off entity in order to meet the financial distress
requirement, opening the door to the potential for abuse of vulnerable claimants since there might
be fewer assets to meet their claims.

In fact, some of these concerns may have already materialised. J&J launched a second attempt at
restructuring in April 2023, with new, less robust financing arrangements aimed at putting LTL in a
position of financial distress. Instead of the ultimate J&J parent providing the funding for LTL's talc
liabilities, the new backstop funderis LTL's immediate holding company (an entity with a much
weaker balance sheet than J&J). To support its position that it is financially distressed, LTL pointed
to the fact that its immediate holding company had transferred its consumer health business (which
represented a substantial portion of its assets) prior to its second Chapter 11 filing."® One
commentator has called J&J's revived restructuring attempt “a rather audacious ploy” and said that
"such cynical strategic machinations to manufacture self-inflicted financial distress hardly bolster the
case for a legitimate, good faith resort to bankruptcy relief”.* J&J / LTL's second attempt at a
Chapter 11 restructuring has since been dismissed by the US Bankruptcy Court, which found that
LTL was not sufficiently financially distressed to avail itself of bankruptcy as the revised funding
backstop agreement was still more than adequate to cover the projected near term and aggregate
talc liabilities of LTL."™ At the time of writing, J&J / LTL have announced that they will appeal the
court's ruling.

Purdue Pharma’s Chapter 11 restructuring’” was another high-profile matter that provided the
impetus for one of the questions for this research report, namely whether third party releases in
favour of directors or officers of a company are allowed under a restructuring plan.'® Purdue
Pharma has been widely blamed for playing a major role in the opioid addiction crisis in the
United States through its aggressive marketing of its painkiller, OxyContin. It was alleged to have
downplayed the addictive potential of OxyContin and to have encouraged the prescription of the
drug to a broader range of patients than appropriate. Purdue Pharma faced thousands of lawsuits
by claimants who had become addicted to OxyContin and by the estates of addicts who had
overdosed on OxyContin.

One of the controversial aspects of Purdue Pharma’s Chapter 11 restructuring plan was the
provision of third party releases (also known as “non-debtor releases”) in favour of various members
of the Sackler family, who were the owners of Purdue Pharma, and several of whom also served as
officers, directors and managers of the company. The Sackler family faced personal liability for their
role in Purdue Pharma’s marketing of OxyContin.

Prior to Purdue Pharma'’s bankruptcy, the Sackler family upstreamed some US $10.4 billion out of
the company, significant portions of which were invested in offshore companies or deposited into
trusts that could not be reached in bankruptcy. Under Purdue Pharma’s Chapter 11 plan, the
Sackler family agreed to contribute approximately US $4.3 billion to a fund that would be used to
resolve public and private civil claims, as well as civil and criminal settlements with the Federal
Government. In exchange, the Sackler family required broad releases under the plan that would
release them from a wide range of claims (including breaches of fiduciary duties, fraudulent

3 Inre LTL Management, LLC, Case No. 23-12825 (MBK), Declaration of John K. Kim in Support of First Day
Pleadings at paragraphs 78 to 85.

4 D C Weiss, "Johnson & Johnson Tries Once Again to Settle Talc Claims Through 'Texas Two-Step'
Bankruptcy”, ABA Journal (online), 7 April 2023, accessible at
https://www.abajournal.com/news/article/jj-tries-once-again-to-settle-talc-claims-through-texas-two-
step-bankruptcy (last viewed on 19 May 2023).

> Inre LTL Management, LLC, 2023 Bankr. LEXIS 1884 (US Bankruptcy Court for the District of New Jersey)
at page 25.

6 LTL Management LLC press release, "Johnson & Johnson Subsidiary to Appeal Bankruptcy Court Ruling
that Deprived Talc Claimants of an Equitable and Efficient Resolution”, accessible at
https://ltlmanagementinformation.com/wp-content/uploads/2023/07/Johnson-Johnson-Subsidiary-to-
Appeal-Bankruptcy-Court-Ruling-that-Deprived-Talc-Claimants-of-an-Equitable-and-Efficient-
Resolution.pdf (last viewed on 7 August 2023).

7 In re Purdue Pharma, LP, 635 BR 26 (US District Court, Southern District of New York).

18 See in the table above - i.e. “can a restructuring plan provide for third party releases in favour of directors
and officers of the company and, if so, what restrictions or conditions apply?”



https://ltlmanagementinformation.com/wp-content/uploads/2023/07/Johnson-Johnson-Subsidiary-to-Appeal-Bankruptcy-Court-Ruling-that-Deprived-Talc-Claimants-of-an-Equitable-and-Efficient-Resolution.pdf
https://ltlmanagementinformation.com/wp-content/uploads/2023/07/Johnson-Johnson-Subsidiary-to-Appeal-Bankruptcy-Court-Ruling-that-Deprived-Talc-Claimants-of-an-Equitable-and-Efficient-Resolution.pdf
https://ltlmanagementinformation.com/wp-content/uploads/2023/07/Johnson-Johnson-Subsidiary-to-Appeal-Bankruptcy-Court-Ruling-that-Deprived-Talc-Claimants-of-an-Equitable-and-Efficient-Resolution.pdf
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conveyances, breaches of state laws relating to unfair trade practices and consumer protection
laws).

The plan was overwhelmingly supported by Purdue Pharma'’s creditors, with some 120,000 votes
cast on the plan and over 95% of those voting in the aggregate supporting the plan. The plan was
also confirmed (albeit reluctantly) by the Honourable Judge Drain of the United States Bankruptcy
Court for the Southern District of New York, with Judge Drain lamenting that the outcome was a
“bitter result” and how it was “frustrating ... that it is so difficult to hold board members and
controlling shareholders liable for their corporation’s conduct.”

However, that was not the end of the matter, as various parties appealed to the United States
District Court for the Southern District of New York against the confirmation of the plan, with the
main objection being the broad releases granted to the Sackler family under the plan. The
appellants included the United States Trustee in Bankruptcy (the government official who
supervises the administration of bankruptcy cases) and several states which brought civil claims
against Purdue Pharma for breaches of consumer protection laws. After extensive consideration
of the statutory and case law, the appellate court in a “blockbuster ruling”"? decided that there
was no statutory authority under the Bankruptcy Code that permitted the non-consensual releases
of third-party claims against non-debtors (apart from asbestos cases where the statute expressly
authorises non-debtor releases). The court accordingly vacated the order confirming the plan.

Subsequently, there was yet another appeal to the United States Court of Appeals for the Second
Circuit. In another twist of events, the District Court’s ruling was overturned and the original
confirmation of the reorganisation plan by the Bankruptcy Court was upheld. While the appeal
was pending, eight states - California, Connecticut, Delaware, Maryland, Oregon, Rhode Island,
Vermont, and Washington - and the District of Columbia that had appealed the confirmation of
the original settlement, entered into a new settlement agreement with Purdue Pharma and the
Sackler family that provided for an additional US $1.175 to $1.675 billion in contributions from the
Sackler family (resulting in an aggregate US $5.5 to $6 billion contribution to the plan). As part of
the revised settlement agreement, they agreed to withdraw their opposition to the plan.?°

The Second Circuit held that the imposition of non-debtor releases was permissible as the
Bankruptcy Code?’ gives bankruptcy courts broad equitable power to carry out the objectives of
the Code and to include appropriate provisions in a plan, so long as those provisions are not
inconsistent with other sections of the Bankruptcy Code. Nevertheless, the court acknowledged
that there is a heightened potential for abuse posed by non-debtor releases, and it accordingly set
out a list of factors that bankruptcy courts should consider before endorsing releases, including: (i)
whether the scope of the releases sought is appropriate; (ii) whether the non-debtor contributes
substantial assets to the reorganisation; (iii) whether the impacted class of creditors
overwhelmingly support the plan; and (iv) whether the plan provides for the fair payment of
enjoined claims. The Second Circuit ultimately decided that the Bankruptcy Court's detailed
findings supported approval of the plan under the factors laid out.

The Purdue Pharma and J&J cases show how - in the context of rapidly evolving social and
economic changes and developments - restructuring law and practice is itself now facing deeply
complex problems which can have far-reaching implications on society. As the Second Circuit's
opinion in Purdue Pharma astutely observes in its opening paragraph:

Bankruptcy is inherently a creature of competing interests, compromises, and less-
than-perfect outcomes. Because of these defining characteristics, total satisfaction
of all that is owed - whether in money or in justice - rarely occurs. When a
bankruptcy is the result of mass tort litigation against the debtor, the complexities
are magnified because the debts owed are wide-ranging and the harm caused
goes beyond the financial. That is the circumstance here.

7 L Simon, “Bankruptcy Grifters” (2022) 131 Yale Law Journal 1154.
20 In re Purdue Pharma, LP, Case no. 22-110-bk (L) (US Court of Appeals, Second Circuit).
21 Specifically, § 105(a) read with § 1123(b)(6).
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There are difficult policy choices involved in deciding how restructuring laws can be shaped to
better deal with these problems.

For example, how would allowing third party releases affect the behaviour and decision-making of
companies, boards, management and shareholders in the future? Echoing Judge Drain’s remarks
in the Purdue Pharma case, would it make it even more difficult to hold board members and
controlling shareholders liable for their corporation’s conduct? In particular, where the
corporation’s conduct implicates wider societal concerns such as health and safety of the
community, should stricter rules apply to deter unwanted corporate behaviour? On the other
hand, perhaps the overwhelming support for the plan reflects the claimants’ begrudging
acceptance of the reality of the situation - that having a plan (which sees the owners returning
substantial sums of money) might be better than having no plan at all (and facing the prospect of
years long litigation that may not prove fruitful).

The balancing of these competing policy considerations requires careful deliberation by
policymakers. By studying the selected research topics, it is hoped that this book can provide some
impetus and direction to policymakers considering ESG reforms in the sphere of restructuring law.

Key policy considerations

Before analysing the findings from the jurisdictional reports, it is helpful to provide a brief overview
of some key policy considerations when balancing ESG and restructuring interests. These policy
themes apply to many of the research questions considered in this project.

The benefits of an effective restructuring framework are well understood and accepted in the
current era. The restructuring of economically viable businesses helps to maximise the value of
the debtor and improve the returns for creditors, compared to the alternative of liquidating the
debtor’s assets. Restructuring viable businesses protects employment and preserves technical
know-how, skills, goodwill and business relations of the debtor that might otherwise be lost in a
liquidation.?

Some ESG matters, such as the protection of employees’ rights and ensuring good corporative
governance of the debtor-in-possession, are generally consistent and aligned with the policy
objectives of restructuring law.

However, in other cases, there are added layers of complexity, where a choice has to be made
between giving primacy to ESG interests or to the interests of ordinary creditors. A clear example
where this problem can arise is when an insolvent company owes significant environmental
liabilities, such as fines or clean-up costs. If these liabilities have priority over other debts under the
law, it will likely reduce the recovery which other creditors would expect to receive in a
restructuring. In essence, the policy issue is how the value of the restructured business should be
allocated or divided among the creditors of the company.

The “polluter pays” principle in environmental law is the notion that the party responsible for
causing pollution should be the one that pays the costs to remediate the effects of the pollution.?®
However, when the polluter is insolvent, the burden lies on the creditors of the polluter, as any costs
spent to clean up the pollution will correspondingly reduce the assets that are available to the
creditors. The real question in insolvency situations is not whether “polluter pays”, but rather
whether “creditors pay”.

One view is that the burden should not be placed on creditors, and that it should be left to the
State to bear any shortfall in environmental costs that cannot be recovered from the estate. The
State has greater financial resources at its disposal than the creditors of the company and is better

22 See, for example, the EU Restructuring Directive (Directive (EU) 2019/1023 of the European Parliament
and of the Council of 20 June 2019 on preventive restructuring frameworks, on discharge of debt and
disqualifications, and on measures to increase the efficiency of procedures concerning restructuring,
insolvency and discharge of debt, and amending directive (EU) 2017/1132).

2 AKeay and P de Prez, “Insolvency and Environmental Principles: A Case Study in a Conflict of Public
Interests” (2001) 3(2) Environmental Law Review 90-112.
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able to absorb the losses suffered.?* From a moral perspective, it might also be thought to be
unfair to impose the burden on creditors who might not have played any role in causing the
pollution.

However, a “creditors pay” principle might better serve the protection of the environment. If
creditors are potentially adversely affected by the environmental costs incurred by a debtor, they
would be more hesitant to extend credit to a heavy-polluting borrower or might impose stricter
monitoring conditions on the debtor. This in turn disincentivises borrowers from engaging in
environmentally unfriendly behaviour and encourages capital to flow to borrowers that are more
environmentally responsible. The concept of using the financial system (and, necessarily, the
restructuring and insolvency system) as a lever for enabling environmental change?® is no longer
novel and underlies global efforts like the Network for Greening the Financial System and the
United Nations Environment Programme’s Net-Zero Banking Alliance.

Real world examples show how restructuring laws can have an effect on reducing pollution levels.
Two studies have investigated the impact of the pro-environment 2009 United States court ruling
in United States v Apex Oil Company Inc?¢ (Apex Oil) by the Seventh Circuit Court of Appeals, and
they reveal interesting insights.?’

In Apex Oil, a company was ordered to clean up a contaminated site that was causing groundwater
and air pollution as a result of past oil refinement activities. The company (more precisely, the
predecessor of the company) had undergone Chapter 11 reorganisation proceedings prior to the
clean-up order. The company argued that the Chapter 11 proceedings discharged the
government'’s claim to seek a clean-up order against the company. The court dismissed the
arguments, as the clean-up order was not a “claim” within the meaning of the United States
Bankruptcy Code and could not be discharged through the restructuring. In order to constitute a
“claim” under the Code, it was necessary for the claim to give rise to a right to payment. However,
the environmental statute under which the clean-up order was issued, the Resource Conservation
and Recovery Act (RCRA), did not authorise any form of monetary relief. Hence, the court ultimately
ruled that the clean-up order was not discharged in the reorganisation and the company had to
comply with the clean-up order post-reorganisation. Effectively, it gave the environmental
obligations of the company de facto priority in the reorganisation.

After Apex Oil, it was observed that many companies and lenders changed their behaviour in
response to the ruling. The de facto priority of RCRA environmental obligations meant that
creditors of companies with RCRA-covered liabilities would have less assets available to meet
their claims if the companies entered bankruptcy, and hence there was greater credit risk for the
creditors. Empirical studies found that there was a significant decrease in the bond returns and a
significant increase in the interest rates of bonds issued by heavy RCRA-polluters that were at
greater risk of default. The loan spreads for heavy RCRA-polluters closer to bankruptcy widened
appreciably following Apex Qil. Lenders imposed loan provisions giving them the right to inspect
borrowers’ facilities specifically for the purpose of assessing chemical safety handling. Most
crucially, there was a decrease in the levels of pollutants released by companies affected by the
ruling, with one study estimating a 12-30% reduction. In totality, these findings suggest that Apex

24 See, for example, Report of the Review Committee on Insolvency Law and Practice (Cmnd 8558, 1982)

(Cork Report). In recommending the abolition of Crown preference for unpaid tax, the Committee
opined at paragraph 1410 that “a bad debt owed to the State is likely to be insignificant in terms of total
Government receipts; the loss of a similar sum by a private creditor may cause substantial hardship and
bring further insolvencies in its train.”

2> Opening address by Mr Ravi Menon, Managing Director of the Monetary Authority of Singapore and
Chair of the Network for Greening the Financial System, at the Green Swan Conference 2022, 31 May
2022, accessible at https://www.bis.org/review/r220602e.htm (last viewed on 14 April 2023).

26 U.S. v. Apex Oil Co., Inc., 579 F.3d 734 (2009) (US Court of Appeals, Seventh Circuit).

27 M Ohlrogge, “Bankruptcy Claim Dischargeability and Public Externalities: Evidence from a Natural
Experiment” (24 May 2022), available via SSRN at https://ssrn.com/abstract=3273486 or
http://dx.doi.org/10.2139/ssrn.3273486; J Chen et al, "Environmental Liabilities, Borrowing Costs and
Pollution Prevention Activities: The Nationwide Impact of the Apex Oil Ruling” (February 2022), NBER
Working Paper No. w29740, available via SSRN at https://ssrn.com/abstract=4037010 or
http://dx.doi.org/10.2139/ssrn.4037010.
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4.1

Oil created financial incentives for lenders to pressure their borrowers to reduce emissions of
pollutants, particularly for borrowers that were closer to bankruptcy.?®

The key takeaway from the discussion above is that there is often a close interplay between ESG
and restructuring policy interests. ESG and restructuring should not be viewed as separate silos.
Rather, restructuring law can be shaped in order to promote ESG interests. Balancing the policy
interests can be very difficult and might require trade-offs or compromises when those interests are
in tension with one another. For example, a strong pro-environment stance under restructuring laws
may make it more difficult for businesses to restructure,? may inhibit a company’s access to finance
(in good times and in bad) and may fail to adequately protect vulnerable creditors such as
employees or small suppliers who are more at risk of suffering financial hardship if the debtor’s
assets have to be used to meet environmental obligations.3°

With these considerations in mind, this book does not aim to prescribe a “one-size-fits-all”
framework for addressing ESG issues in a restructuring. Rather, the book aims to analyse the
practices and standards across jurisdictions and to provide a “roadmap” of issues which
policymakers may elect to consider if they are undertaking policy reviews. Jurisdictions with
unique models for addressing particular ESG issues are highlighted to provide policymakers with
ready comparisons and options for their own law reform processes.

The restructuring of ESG-related liabilities
Environment (E): the restructuring of environmental liabilities

The first issue covered in this book is whether environmental liabilities, such as clean-up or
remediation costs imposed by environmental regulations, can be restructured in the same way as
ordinary debt claims, or if there are any special restrictions or conditions which apply when
restructuring such liabilities.

Generally, most of the jurisdictions surveyed do not have any special restrictions or conditions for
restructuring environmental liabilities per se. There are, however, several ways through which
environmental liabilities indirectly receive protection in a restructuring.

Some jurisdictions give preferential treatment to government fines or statutory liabilities, which
could encompass fines or statutory liabilities under environmental regulations. The effect is that
any such types of environmental liabilities either cannot be restructured non-consensually or
would be classified separately together with other preferential creditors for the purposes of a
restructuring plan. In practice, this often leads to these environmental liabilities having priority
over unsecured debts. Table 1 below summarises the laws in the relevant jurisdictions.

22 M Ohlrogge, “Bankruptcy Claim Dischargeability and Public Externalities: Evidence from a Natural

Experiment” (24 May 2022), available via SSRN at https://ssrn.com/abstract=3273486 or
http://dx.doi.org/10.2139/ssrn.3273486; J Chen et al, "Environmental Liabilities, Borrowing Costs and
Pollution Prevention Activities: The Nationwide Impact of the Apex Oil Ruling” (February 2022), NBER
Working Paper No. w29740, available via SSRN at https://ssrn.com/abstract=4037010 or
http://dx.doi.org/10.2139/ssrn.4037010.

In Apex Oil, for example, the company argued that had it known when it declared bankruptcy that it
might be liable for US $150 million in clean-up costs, it would have had to liquidate and could not have
reorganised with such a huge debt overhanging it.

E Vaccari, "A Modular Approach to Restructuring and Insolvency Law: Executory Contracts and Onerous
Property in England and Italy” (2022) 31(5) Norton Journal of Bankruptcy Law and Practice (West), article 3.
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Table 1: Restructuring environmental liabilities (preferential treatment to fines and statutory

liabilities)

Jurisdiction Summary

Canada Orders and penalties issued by environmental regulators in the nature of
fines, restitution orders or similar are not affected by a restructuring unless
the proposal or plan explicitly provides for their compromise and the
creditor in relation to that debt or liability votes in favour of the
compromise.®'

Germany Certain debts, such as claims arising from tort and fines, are excluded from
being restructured under a restructuring plan.3?

Hong Kong Statutory debts, which are debts of which the liability and the amount are
determined by or under any provision in any Ordinance, are treated as
preferential debts,*®* and may have to be classified separately for the
purpose of a scheme of arrangement.3*

India India follows the principle of “absolute liability” when dealing with extremely
hazardous waste or “inherently dangerous” activity, and it is quite likely that
a court will find that such “absolute liability” (whether presently due or
contingent in nature) cannot be restructured under a resolution plan.*®

Japan A restructuring plan may not provide for the reduction or release of
administrative and criminal fines that arose prior to the commencement of a
restructuring procedure.3¢

Mexico Environmental liabilities caused before the bankruptcy proceeding will have
the priority of tax claims, which means they will be paid after: (i) labour
claims for wages and employee benefits for a period of two years preceding
the date of the insolvency judgment; and (ii) secured claims. Tax claims
cannot be restructured through a reorganisation agreement entered
between the debtor and creditors - hence the debtor must request the
authorities’ remission of the debt if they are unable to pay it.>’

Spain Regulatory sanctions and penalties constitute public claims, which can only
be subject to a restructuring plan if certain requirements are met. The
Spanish Bankruptcy Law expressly bans the possibility of affecting public
claims under a restructuring plan by: (i) reductions; (ii) a change of debtor;
(iii) a modification or extinction of security; or (iv) debt for equity swaps or
conversion of debt into profit participating loans or into any instruments of
characteristics or rank other than those of the original one.

Consequently, a restructuring plan can only seek to stay a public claim. Such
a stay is limited to a six month term (if a deferment on the affected public
claims had been already granted prior to the approval of the plan) orto a 12
month term (if the affected public claims had not previously been deferred).
Furthermore, a stay on public claims may only be proposed under a
restructuring plan if the debtor certifies that it is up to date in the payment of
tax and social security obligations. In practice, this means that only public

31 Canada report, section 2.2.3.

32 German report, section 1.2.

3 Hong Kong report, section 2.1.2.
34 Hong Kong report, section 1.1.
% India report, section 2.1.

3¢ Japan report, section 2.1.

37 Mexico report, section 2.1.



SYNOPSIS AND POLICY ROADMAP

claims that have not reached their maturity date or those that have been
deferred (and not over two years) may be subject to a plan.®

The
Netherlands

Certain environmental liabilities may qualify as estate claims in a bankruptcy
procedure. In Dutch legal literature, there had been debate on the question
whether environmental claims rank as estate claims. This debate has been
settled largely in case law in recent years, as a result of which the general
view is that environmental claims qualify as estate claims in a bankruptcy
procedure, given that the bankruptcy trustee has to comply with
environmental obligations. According to Dutch Supreme Court (Hoge Raad)
case law, a bankruptcy trustee should comply with environmental
requirements, regardless of the circumstances of the bankruptcy. If the
bankruptcy trustee does not comply with these requirements, the failure is
directly attributable to the bankruptcy trustee. Such claims then qualify as
estate claims and will have priority over other claims. This reasoning is also
followed by the Administrative Jurisdiction Division of the Council of State
(Afdeling bestuursrechtspraak van de Raad van State) from an administrative
law perspective and the Trade and Industry Appeals Tribunal (College van
Beroep voor het bedrijfsleven).®

United Arab
Emirates

Liabilities owed to government authorities (such as environmental fines)
would constitute a preferred liability and would not be capable of being
restructured without the approval of the relevant government authority.*°

Another way in which some jurisdictions protect environmental liabilities is by conferring security
interests over a debtor’s property to cover any clean-up costs incurred by governmental
authorities to remedy the pollution or contamination caused by the debtor. The effect in these
jurisdictions is that these environmental liabilities are treated as secured debts and would be
classified separately under a restructuring plan, and would typically be given de facto priority
under such a plan. This alternative is summarised in Table 2 below.

Table 2: Restructuring environmental liabilities (security for clean-up costs)

Jurisdiction Summary

Australia

Environmental legislation in Australia enables the environmental regulator
to obtain financial assurances to cover clean-up costs. For example, the
Protection of the Environment Operations Act 1997 (NSW) section
250(1)(h) enables a court to order an offender to provide to the
Environment Protection Authority “a financial assurance, of a form and
amount specified by the court ... if the court orders the offender to carry
out a specified work or programme for the restoration or enhancement of
the environment.” As a further example, Part 8.4 of the Environment
Protection Act 2017 (Vic) allows the Environment Protection Authority to
require a person undertaking a particular activity regulated by that Act to
provide a financial assurance if the Authority is satisfied the assurance “is
necessary as security for the costs and expenses of remediation or clean-
up in connection with the particular activity.”*'

These provisions potentially allow the regulator to have a security interest
over the company's property to secure the performance of its

38 Spain report, section 2.1.3.

39 The Netherlands report, section 2.1.

40 United Arab Emirates report, section 2.1.
41 Australia report, section 2.1.2.
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environmental obligations. The regulator in whose favour the security has
been given will have the rights of a secured creditor.?

Under a deed of company arrangement (one of the restructuring
procedures in Australia), the rights of secured creditors to enforce their
securities are not affected unless the deed says so and the creditor voted
in favour of it. However, the court retains the power to limit the rights of
secured creditors and owners and lessors of property if the court is
satisfied that the enforcement of those rights would have a material
adverse effect on the achievement of the purposes of the deed.*®

Canada Restructuring and insolvency legislation in Canada includes provisions
addressing claims made by the federal and provincial governments for the
costs associated with remedying environmental conditions or damage
affecting real or immovable property of the debtor. The legislation
provides security for those costs by conferring a charge on the affected
real property and any contiguous real property that is related to the activity
that caused the environmental condition or damage, which security ranks
in priority ahead of any other security against the property in question.**

Singapore Remediation or clean-up costs incurred by the environmental regulator are
secured by a first charge on the premises in respect of which the costs and
expenses were incurred, if the owner of the premises is liable to pay such
costs and expenses.*® Secured debts typically receive de facto priority
under a restructuring plan in Singapore.*®

In some jurisdictions, certain types of environmental obligations, such as regulatory orders to
clean up a contaminated site, cannot be restructured (i.e. they cannot be discharged or modified)
under a restructuring plan as they are classified as non-monetary obligations. The Apex Oil ruling
discussed above is an example of this, although it should be noted that the position in the United
States differs from circuit to circuit.*’” Table 3 below summarises this alternative.

Table 3: Restructuring environmental liabilities (non-dischargeability of non-monetary
environmental obligations)

Jurisdiction Summary

Canada The Supreme Court of Canada ruled in Orphan Well Association v Grant
Thornton Ltd that regulatory orders to reclaim abandoned oil wells* were
not “provable claims” and therefore could not be compromised under a
plan of arrangement under the Companies’ Creditors Arrangement Act.%’
The regulatory orders were non-monetary obligations that were binding on
the bankrupt estate and had to be complied with notwithstanding the
consequences doing so might have for the bankrupt's secured creditors.>°

42 Australia report, section 2.1.2.

4 Australia report, section 1.2.1.

4 Canada report, section 2.2.2.

4 Singapore report, section 2.1.2.

4 Singapore report, section 1.1.

47 See above, n 27. See also Appendix B.4 for detailed discussion on cases from other circuits.

4 Reclamation involves plugging and capping oil wells to prevent leaks, dismantling surface structures
and restoring the surface to its previous condition.

49 Canada report, sections 2.2.2 and 2.2.3; T Cumming, C Hanert and J Oliver, “The Intersection of
Regulatory and Insolvency Law: Redwater’s Final Chapter and the Aftermath” (2019) Annual Review of
Insolvency Law 5, 34.

50 Orphan Well Association v Grant Thornton Ltd 2019 SCC 5, [160].
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Poland Non-monetary environmental claims, such as those resulting from an
administrative decision imposing on the debtor an obligation to conduct
remediation of the land or cease infringement, are not capable of being
modified by a restructuring arrangement. Any modification of such
environmental obligations will result in the court's refusal to approve the
arrangement on the ground that it violates the law.>!

In jurisdictions where it is possible to disclaim (i.e. abandon) onerous property, °2 an additional
issue for consideration is the extent to which environmental obligations can be disclaimed in a
restructuring. The power of disclaimer allows an insolvency practitioner (usually a liquidator) to
abandon property which is a substantial drain on the resources of the company. Traditionally, the
main aim of disclaimer is to enable the insolvency practitioner to realise or dispose of onerous
property without needlessly protracting a liquidation and diminishing the assets available for
distribution to creditors.>® Although disclaimer is a power that is usually limited to liquidation,® it
can be deployed as part of an overall restructuring strategy. For example, it has been observed in
the United Kingdom that some companies undergo administration proceedings to sell the
profitable parts of a business before entering liquidation to enable the liquidators to disclaim
onerous environmental liabilities.>

There is significant uncertainty among the jurisdictions surveyed regarding the extent to which
property of a company which is subject to environmental clean-up obligations may be disclaimed,
as summarised in the table below.

Table 4: Restructuring environmental liabilities (disclaimer of environmental obligations)

Jurisdiction Summary

Canada The decision of the Supreme Court of Canada in Orphan Well Association v
Grant Thornton Ltd has created significant uncertainty regarding the ability
of a court officer to effectively disclaim contaminated property. The court
concluded that the disclaimer power conferred upon the trustee by the
Bankruptcy and Insolvency Act is only related to the personal liability of the
trustee, and “says nothing about the liability of the ‘bankrupt’ or the
‘estate’”.> The result of a trustee's disclaimer of property where an
environmental order has been made in relation to that property is that the
trustee is protected from personal liability, while the ongoing liability of the
bankrupt estate is unaffected.®’

Hong Kong The extent to which the disclaimer of onerous property may be used to
relieve a company of its statutory environmental obligations is uncertain,
given that there are no Hong Kong case authorities on this issue. The likely
issues are whether environmental licences are treated as property of a
company, and the tension between the polluter pays principle in

51 Poland report, section 2.1.

52 BVl report, section 2.1.3; Canada report, section 2.2.3; Guernsey report, section 2.1.3; Hong Kong
report, section 2.1.3; Nigeria report, section 2.1.3; Thailand report, section 2.1.3; United Arab Emirates
report, section 2.1; Uganda report, section 2.1.3; India report, section 2.1.3; New Zealand report,
section 2.1.1; Singapore report, section 2.1.3.

5 AKeay and P de Prez, “Insolvency and Environmental Principles: A Case Study in a Conflict of Public
Interests” (2001) 3(2) Environmental Law Review 90-112; P Omar, “Disclaiming Onerous Property in
Insolvency: A Comparative Study” (2010) 19 International Insolvency Review 41, 47.

% However, in Singapore, it is also available in judicial management, which can be deployed as a
restructuring procedure.

% B Mamutse, "Environmental Liabilities in Insolvency - An Area Ripe for Reform?” (2016) 8(3) International
Journal of the Law in the Built Environment 243.

% Canada report, section 2.2.3.

57 Orphan Well Association v Grant Thornton Ltd 2019 SCC 5, [75].
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4.2

environmental law and the interests of creditors in an insolvency
proceeding.°®

India

Disclaimer under a corporate insolvency resolution process under the
Insolvency and Bankruptcy Code 2016 is untested. The Code, in the first
instance, requires that the corporate debtor must be restructured as a going
concern. This means together with all its property. Therefore, in principle,
the corporate insolvency resolution process does not allow disclaimer of a
particular property. That said, recently a new provision has been added
under which the resolution professional can sell assets of the debtor rather
than sell the entire debtor but only if no bidder comes forth for the entire
debtor. In such an instance, it is possible that bids are received for non-
polluted assets, and the polluted assets are effectively disclaimed and left to
liquidation.>”

Singapore

Under a judicial management process, a judicial manager has the power to
disclaim onerous property. In principle, onerous property could include
property such as a plant or a factory which is subject to continuing and
onerous environmental obligations that are to be performed over a
substantial period of time and which will involve expenditure that may not
be recovered. Where a judicial manager wishes to disclaim property that is
subject to certain environmental laws, the judicial manager is required to
notify the relevant regulator before issuing a notice of disclaimer. This
ensures that the relevant regulatory authority has the opportunity to address
any issues relating to the property under the relevant environmental
legislation.

The extent to which the power of disclaimer may be used to relieve a
company of its statutory environmental obligations is uncertain, as there are
no reported decisions in Singapore relating to the issue. The Singapore
disclaimer provisions are adopted from the United Kingdom, where there
are conflicting decisions relating to the application of the disclaimer regime
to environmental licences, centred around the issue of whether the interest
in protecting the environment should take precedence over the interest in
ensuring a fair and orderly insolvency proceeding.®°

Uganda

Contracts may be disclaimed within a bankruptcy process with the approval
of the court. To approve this, the court would need to be satisfied that this is
necessary to enable the debtor to continue its business, or if disclaiming the
contract would fulfil the interests of all the creditors of the debtor company
and would not materially affect the interests of the counterparty concerned.
Counterparties to disclaimed contracts would be entitled to prove in the
process as an unsecured creditor.

In theory, the right to disclaim could be used in relation to an ESG related
liability provided that such liability arose pursuant to a contract (as opposed
to the liability arising as a matter of law or pursuant to a government
imposed fine / order).*!

Social (S): restructuring of health and safety-related liabilities

The second issue studied in this project is whether there are any special restrictions or conditions
which apply when restructuring health and safety-related liabilities.

58
59
60
61

Hong Kong report, section 2.1.3.
India report, section 2.1.3.
Singapore report, section 2.1.3.
Uganda report, section 2.1.3.
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As with environmental liabilities, most jurisdictions surveyed do not impose special restrictions on
health and safety-related liabilities. Generally, only employee-related health and safety liabilities,
such as work injury compensation, receive preferential treatment under insolvency law. Such
preferential employee-related health and safety liabilities either cannot be restructured non-
consensually, or would be classified separately together with the debts of other preferential
creditors for the purpose of a restructuring plan. This often leads to such health and safety-related
liabilities having priority over unsecured debts. In the People’s Republic of China and Russia,
personal injury claims (not limited to the employment context) have priority under insolvency law
as well. A summary is provided in Table 5 below.

Table 5: Restructuring of health and safety-related liabilities (preferential treatment for health and

safety liabilities)

Argentina Health and safety-related liabilities that arise out of a labour relationship
(occupational diseases and accidents at work) are given priority and
considered secured claims in an insolvency proceeding. In addition, such
labour creditors are entitled to collect their credits with a fast-track
procedure named “pronto pago” in a restructuring proceeding.

The Argentine Supreme Court (in re Pinturas y Revestimientos S.A.
s/quiebra) decided that the priorities regime under the Argentine
Bankruptcy Law shall be integrated with the provisions of international
treaties, and therefore general preferred labour claims shall have priority
over any other general secured claim - in particular, over tax and social
security claims.

Municipal fees imposed by competent authorities are considered secured
claims and thus, probably, not included in the restructuring plan. Such
creditors are entitled to file or continue any legal action seeking
enforcement of their credit after judicial endorsement of the restructuring
plan.é2

Australia With two exceptions, health and safety liabilities attract no specific priority
under Australia’s statutory restructuring regimes. First, amounts due in
relation to injury compensation where the liability arose before the
administration attract priority ahead of debts relating to leave, debts arising
from employee retrenchment and unsecured creditors. Secondly, where a
company was insured in relation to a liability to third parties (for example,
liability insurance to cover employee injuries), the proceeds of any such
policy must be paid to the third party in respect of whom the liability was
incurred.®® Creditors who are owed these preferential liabilities would likely
be classified separately under a scheme of arrangement or a deed of
company arrangement and have priority over unsecured creditors in a
restructuring.®*

Brazil Labour-related claims (safety-related liabilities being one of them) are
considered basic maintenance amounts, and the Brazilian Bankruptcy Law
establishes that they must be paid within one year. This deadline may be
extended for up to two years if the restructuring plan complies with the
following requirements, cumulatively: (i) it provides sufficient guarantees in
the court's opinion; (ii) it is approved by labour creditors at the creditors
meeting; and (iii) it guarantees payment of all labour claims in full.®®

%2 Argentina report, section 2.2.2.

63 Australia report, section 2.2.2.

64 Australia report, sections 1.1 and 1.2.1.
%5 Brazil report, section 2.2.2.
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Canada

Any award of damages concerning bodily harm intentionally inflicted or
wrongful death and orders and penalties relating to health and safety
matters in the nature of fines, restitution orders or similar are not
compromised by a restructuring unless the compromise is expressly
provided for in the plan or proposal and the creditor in respect the relevant
debt or liability votes in favour.%¢

Germany

Certain debts, such as claims arising from torts and fines, are excluded from
being restructured under a restructuring plan.¢’

Hong Kong

Health and safety-related liabilities may possibly be classified as secured for
priority debts where: (i) the amounts are due in relation to work injury
compensation under the Employees' Compensation Ordinance (Cap 282);%8
or (ii) the liabilities fall within the scope of statutory debts, which are debts of
which the liability and the amount are determined by or under any provision
in any Ordinance.®’

Japan

A restructuring plan may not provide for the reduction or release of
administrative and criminal fines that arose prior to the commencement of a
restructuring procedure.’® Hence, insofar as any administrative and criminal
fines relate to health and safety regulations, they would not be capable of
being reduced or released under a restructuring plan.

Malaysia

Employees’ compensation under any written law, as well as remuneration
payable in the event of death of employees, are given priority over all other
unsecured debts. These debts that are given priority could include those
arising from health and safety-related liabilities.”’

Mexico

Compensation owed to employees deriving from health and safety liabilities
is given absolute priority under the Constitution of the Mexican United
States, the Commercial Insolvency Law and the Federal Labour Law."?

Nigeria

Contributions and obligations of the company under the Employees’
Compensation Act are treated as preferential payments ranking in priority
to all other debts (subject to certain exceptions such as debts owed to
secured creditors and liquidation expenses). To this extent, in an
administration, any health and safety-related liabilities pursuant to the
Employees’ Compensation Act may be treated as preferential (priority)
payments.’3

People’s
Republic of
China

Pursuant to the hierarchies provided by the Enterprise Bankruptcy Law,
subsequent to the repayment of bankruptcy expenses and debts incurred
for common benefits, priorities are granted to employee wages, medical
and disability subsidies, compensation expenses and pension insurance
and basic medical insurance expenses that should be borne by individual
employees, as well as the compensation that should be paid to employees
legally.

For those liabilities that have not been covered by legislation, the court may
reasonably decide the payment sequence on a principle that requires

6 Canada report, sections 2.3.2 and section 2.4.

67
68

German report, section 1.2.
Which is a preferential debt in a winding up pursuant to ss 265(1)(cb) and 265(1)(ce) of the Companies

(Winding Up and Miscellaneous Provisions) Ordinance (Cap 32).

69

Hong Kong report, section 2.2.2.

70 Japan report, section 2.2.2.
71 Malaysia report, section 2.2.2.

72

Mexico report, section 2.2.2.

73 Nigeria report, section 2.2.2.
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compensation for personal injuries to be treated better than compensation
for property, claims incurred under private laws to be treated better than
those incurred under public laws, and compensatory claims to be treated
better than punitive claims.

Compensation for personal injuries arising from a debtor’s tortious acts may
obtain the same preferential treatment as labour and pension claims under

section 113 of the Enterprise Bankruptcy Law, unless the claims are punitive.
Punitive damages can only be paid when all claims provided by section 113
of the Enterprise Bankruptcy Law are cleared.”

Russia

Claims connected with bodily injuries and other injuries to health have
priority under insolvency law, ranking after the monetary obligations that
arise after the commencement of the insolvency proceedings (e.g. the
insolvency practitioner's remuneration and expenses and salaries).”®

South Africa

The Insolvency Act provides for a preference in respect of certain statutory
health and safety-related obligations under liquidation proceedings. In
particular:

» all amounts which were owed by the insolvent company to the
Compensation Commissioner under the Compensation for Occupational
Injuries and Diseases Act immediately prior to the liquidation of the
company. This includes fines and assessments imposed by the
Compensation Commissioner; and

= all amounts owed by the insolvent company to the Mines and Works
Compensation Fund, established in terms of the Occupational Diseases in
Mines and Works Act.

Under insolvency proceedings, the above liabilities rank behind a portion of
employees’ claims. Although not required to do so, a restructuring proposal
may also provide for the above preferences, or at least provide that the
above creditors receive a dividend that is equal to or better than the
expected outcome in a liquidation.”®

Spain

An arrangement with creditors may not affect certain claims that are related
to particular health and safety-based liabilities, namely:

» claims that correspond to the percentages of the social security
contributions to be paid by the employer for common contingencies and
for professional contingencies; and

» claims that correspond to the percentages of the workers’ quota, which
relates to common contingencies or accidents at work and occupational
disease.”’

Switzerland

All amounts due in relation to work injury compensation under the Federal
Law on Accident Insurance are preferential debts in a winding up pursuant
to art 219 para 4, 1st Class b Swiss Federal Code on Debt Enforcement and
Bankruptcy. Such liabilities may be given priority treatment under a
proposed composition agreement.’®

74 People’s Republic of China report, section 2.2.2.
7S Russia report, section 2.1.2.

76 South Africa report, section 2.2.2.

7 Spain report, section 2.2.2.

78 Switzerland report, section 2.2.2.
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4.3

United Arab Under the Bankruptcy Law, amounts owing to employees are afforded
Emirates preferential status but this is capped at the equivalent of three months’
salary. Any incremental amounts would be regarded as unsecured claims.
While the preferential portion cannot be compromised without the approval
of the relevant employee, in theory it should be possible to compromise
incremental amounts owing to employees (which may include health and

safety liabilities which the company owes direct to the employee).”’

Some jurisdictions provide even greater safeguards for certain employment-related health and
safety liabilities by conferring security interests over the employer’s property to secure the
payment of claims (which might include work injury compensation claims). The security interests
are created over property which is used in connection with or produced as a result of the activity
that caused the claims to arise. For example, plant or machinery that was used for manufacturing
activity which caused a worker to suffer injury could be attached with a security interest to secure
payment of compensation to the worker. This alternative is outlined in Table 6 below.

Table é: Restructuring of health and safety-related liabilities (security for workers’ compensation

liabilities)

Canada Certain health and safety-related statutes concerning workers'
compensation create liens to secure the payment of obligations to health
and safety regulators.?’ Under these statutes, amounts owing by an
employer to the relevant regulatory authorities (such as work injury
compensation) are secured by the property of the employer used in
connection with or produced by the activity with respect to which the
employer was ordered to pay the compensation.

Nigeria Where an employer becomes insolvent, any amount due or required by an
employer to be paid to the Employees’ Compensation Fund on an
assessment or on a judgment for it, shall constitute a lien in favour of the
Fund payable in priority over all liens, charges or mortgages of every
person, wherever created or to be created, with respect to the property or
proceeds of property, real, personal or mixed, used in or in connection with
or produced in or by the industry with respect to which the employer was
assessed or the amount became payable, except liens for wages due to
employees by their employers.?’

Governance (G): third party releases in favour of directors and officers

In relation to the restructuring of liabilities, the third issue which this book aims to investigate is
whether a restructuring plan can provide for third party releases in favour of directors and officers
of the company and, if so, the restrictions or conditions which apply to the releases.

Across the jurisdictions surveyed, there are broadly three ways in which third party releases are
treated:

= some jurisdictions do not permit third party releases (Brazil, India, Japan, Russia and
Thailand);

* some jurisdictions allow for third party releases of guarantee liabilities, but it is uncertain
whether and to what extent third party releases may be granted in favour of directors and

77 United Arab Emirates report, section 2.2.
80 Canada report, section 2.3.2.
81 Nigeria report, section 2.2.2.
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officers for non-guarantee liabilities (Bermuda, Hong Kong, Malaysia, Singapore, South Africa
and the Netherlands); and

* some jurisdictions permit third party releases in favour of directors and officers but with
constraints and only if it is fair and reasonable in the circumstances (Canada, Germany and the
United Kingdom).

In relation to the second category above (third party releases of guarantee liabilities), the
rationale for permitting third party releases in those circumstances is to facilitate an effective
restructuring. If guarantors are not released from liability under a restructuring plan, the creditors
would claim against the guarantors, and in turn, the guarantors would then claim against the
primary debtor (i.e. the company undergoing restructuring) to be indemnified. In other words, the
claims "ricochet” back to the debtor company and potentially undermine the effectiveness of the
restructuring. As explained by the Singapore Court of Appeal in Pathfinder Strategic Credit LP v
Empire Capital Resources Pte Ltd [2019] 2 SLR 77 at [81], the third party releases of other group
co-debtors were necessary “since otherwise liability and enforcement risks would merely be
shifted between members of the corporate group and the overall restructuring objective would
be entirely unmet.”

However, in relation to the third category above (third party releases of directors and officers for
non-guarantee liabilities), the concern relating to “ricochet” claims does not necessarily apply as
the directors and officers may not have a right to be indemnified by the debtor company for their
personal liabilities owed to creditors. Furthermore, as seen in the Purdue Pharma case discussed
earlier, there are contentious policy issues surrounding the grant of third-party releases in favour
of directors and officers of the company, particularly where the claims relate to alleged
wrongdoing committed by the directors and officers.

At the same time, however, the absence of a release for guarantees could deter directors /
officers from placing a company in a restructuring process to begin with, given the commercial
reality that the guarantors are often shareholders and directors who are the main players in
seeking an arrangement with creditors by offering their own assets in return for the release of
their guarantees.®?

In jurisdictions where third party releases of directors and officers are permitted, there are various
factors the courts consider in deciding whether to allow those releases under a restructuring plan,
such as whether the parties to be released were necessary and essential to the restructuring of
the debtor, whether they provided financial contributions for the plan or valuable services for the
restructuring, and whether the claims to be released were rationally connected to the purpose of
the proposal or plan and were necessary for it to proceed.

Additionally, in Canada, legislation expressly prohibits the compromise of certain claims against
directors, such as those based on allegations of misrepresentation made by directors to creditors
or of wrongful or oppressive conduct by directors. These various forms of dealing with third party
releases are outlined in Table 7 below.

Table 7: Third party releases in favour of directors and officers

Argentina From a theoretical standpoint, a restructuring plan may provide a release to
directors and officers, and the court shall analyse the fairness of the plan and
whether or not the terms are deemed abusive. Nevertheless, third party
releases in Argentina are unlikely to be effective in releasing any liability of
the directors and officers of the company for fraudulently causing,
facilitating, permitting or aggravating the financial status or the insolvency of

82 Re CEL Tractors Pte Ltd [2001] 1 SLR(R) 700 at [27] (affirmed on appeal in Daewoo Singapore Pte Ltd v
CEL Tractors Pte Ltd [2001] 2 SLR(R) 791); Re Lydian International Limited, 2020 ONSC 4006 at para 55.
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the company, or any liability for negligence or breach of their fiduciary
duties.®

Australia

Schemes of arrangement can be used to effect the release of third parties
from debts owed to, and claims by, creditors without the express consent of
the releasing creditors (provided the relevant scheme voting thresholds are
met), but neither deeds of company arrangement nor restructuring plans
can do so.®

Bermuda

In some instances, a scheme of arrangement may release third parties from
liability. However, this will be determined by the nature of the underlying
obligation and the surrounding circumstances. In re Markel CATCo
Reinsurance Fund Ltd, et al, Nos. 307 and 309, the court found that the
release of certain third parties from potential liability vis a vis contingent
creditor claims (as part of the proposal) was necessary to avoid ricochet
claims which fell outside of the relevant indemnities and to secure additional
funding from the shareholder of the scheme companies which was
conditional upon obtaining the releases.

Following this judgment and given the substantial similarities in provisions
relating to schemes of arrangements to those under Singapore law, the
Bermuda court would likely consider and follow the position in Singapore in
future when determining jurisdiction. This may include the “sufficient nexus”
test - that is, whether there is a sufficient nexus or connection between the
release of the third party liability and the relationship between the company
and the scheme creditors.®

Brazil

Brazilian Bankruptcy Law expressly provides that third party guarantees shall
remain in place. The restructuring plan, however, under the assumption that
creditors may waive the guarantee, may provide for release of third party
guarantees. This has sparked controversy in Brazilian courts, and such a
provision is usually considered by courts to be binding only on those
creditors who voted in favour of the plan of reorganisation without any
reserve to the release - this is the overall rule in Brazilian restructuring cases.

Additionally, restructuring or insolvency proceedings do not have the effect
of releasing directors and other stakeholders from liability for previous
actions and decisions.8¢

Canada

Canadian courts regularly sanction releases in favour of directors and
officers (and other third parties) in the context of restructuring proceedings
under the Bankruptcy and Insolvency Act and the Companies’ Creditors
Arrangement Act. In doing so, they consider the following factors (with no
single factor being determinative or necessarily applicable in each case):

= whether the parties to be released were necessary and essential to the
restructuring of the debtor (e.g. because they provide monetary
contributions under the restructuring plan or, in the case of directors or
officers being released, because they would never have brought forward
a proposal for a restructuring plan in the first place in the absence of the
release);

= whether the claims to be released were rationally connected to the
purpose of the proposal or plan and are necessary for it (in the sense that

8 Argentina report, section 2.3.
8 Australia report, section 2.3.

8  Bermuda report, section 2.4.
8  Brazil report, section 2.3.
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they are not overly broad and do not extend to liabilities unrelated to the
operation of the relevant company being restructured);

» whether the proposal or plan could succeed without the releases;

» whether the parties being released contributed to the proposal or plan;
and

» whether the releases benefit the debtor as well as the creditors generally.

Both the Bankruptcy and Insolvency Act and the Companies’ Creditors
Arrangement Act contemplate the compromise of certain pre-filing claims
against directors and officers in proposals and plans. However, both statutes
do not permit the compromise of the following claims against directors: (i)
claims that relate to contractual rights of one or more creditors arising from
contracts with one or more directors; and (ii) those based on allegations of
misrepresentation made by directors to creditors or of wrongful or
oppressive conduct by directors.®’

Germany

Third parties can receive releases of liability under a restructuring plan.
However, the releases are subject to certain limitations and requirements.
For example, releases must be fair and reasonable, must not prejudice the
interests of creditors and must be approved by the court overseeing the
restructuring proceeding. The releases can be granted in exchange for
financial contributions to the restructuring plan, or in recognition of other
valuable services provided to the restructuring effort. It is important to note
that releases are only possible in the context of a restructuring or insolvency
plan and cannot be granted as part of a formal insolvency proceeding.®

Hong Kong

It is possible for a scheme to provide for third party releases. The release of
third party rights is permissible where necessary in order to give a scheme
efficacy. For example, where two companies are jointly liable as co-obligors
for the same debt, a third party release in favour of one of the co-obligors
may be necessary to give the scheme efficacy. Without such a third party
release, the co-obligor would remain liable for the debt and may be entitled
to claim a contribution from the scheme company, thereby resulting in a
ricochet claim against the scheme company that would defeat the purpose
of the scheme.

Third party releases have been allowed to release guarantees of the debt
sought to be compromised in the scheme given by associated companies of
a debtor company. The release of a principal obligor's liability where the
debt compromised in the scheme is that of a guarantor has also been
allowed.

There are no reported decisions in Hong Kong directly on third party
releases granted in favour of directors and officers of the company.
However, it has been explained in obiter that a scheme may also release any
claims or purported claims by the scheme creditors against other third
parties including directors, legal advisors, financial advisers and various
other intermediaries. As the release of a third party right is only permissible
if it is required to give efficacy to the scheme, it would not be permissible for
a company to include releases that are not necessary and to allow third
parties associated with the company to escape from unrelated liabilities.®?

87 Canada report, section 2.4.
8  Germany report, section 2.3.
8 Hong Kong report, section 2.3.
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India

Indian insolvency law does not provide releases to third parties (such as
directors) for past breaches committed by them.”°

Japan

There is no provision that expressly allows third party releases in favour of
directors or officers of a company under restructuring procedures.
Restructuring procedures under Japanese law proceed only for the entity or
individual who filed the procedures, not for other associated entities or
individuals (such as a director of the debtor company).

Malaysia

There are no statutory provisions in Malaysia which expressly prohibit the
release of third party liabilities vis-a-vis directors and officers of the scheme
company. However, there are also no reported cases in Malaysia to date
which directly address the issue of whether a third party release can be
granted in favour of directors and officers of the scheme company.

While the High Court has held that it is permissible for a scheme to provide
for a third party arrangement involving the company’s guarantor who is not a
party to the scheme of arrangement (Re Khondker Yarad Ahmed; ex p MIDF
Amanah Ventures Sdn Bhd [2016] 3 CLJ 637), the court did not provide
guidance on the factors to be taken into consideration when determining
whether the release of third party liabilities would be allowed.

In another case, the High Court was of the view that a restraining order
(granted in a scheme of arrangement) could extend to the guarantor
company, if the guarantor was an integral component of the scheme and the
scheme would not be workable without the guarantor company (Sentoria
Bina Sdn Bhd v Impak Kejora Sdn Bhd & Ors [2021] 12 MLJ 690). Although
the court was not directly concerned with the issue of whether a third party
release vis-a-vis a guarantor is allowed in a scheme of arrangement, based
on the court's reasoning on the issue concerning the restraining order, it is
arguable by analogy that the court in Sentoria would have similarly allowed a
scheme of arrangement which also seeks to release the liability of the
guarantor company.

Russia

There are no statutory provisions to authorise third party releases in favour
of directors and officers of the company. Debt rescheduling (applied to
individuals) can be used in a separate case to release the directors and
officers from liability.”’

Singapore

It is possible for a scheme to provide for third party releases. There are two
aspects that govern whether a third party release will be allowed by the
court:

= whether there is a sufficient nexus or connection between the release of
the third party liability and the relationship between the company and the
scheme creditors; and

= whether the third party release sought is fair and reasonable in the
circumstances.

Third party releases have been allowed in circumstances where the relevant
third parties were related companies of the debtor within the same
corporate group, and the debts of the scheme company and the third
parties arose under the same issuance of notes. The rationale in permitting
third party releases of debts, at least where related companies are
concerned, is to allow a holistic group restructuring to be effective. In

% India report, section 2.3.
91 Russia report, section 2.3.
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Pathfinder Strategic Credit LP v Empire Capital Resources Pte Ltd [2019] 2
SLR 77, the Singapore Court of Appeal explained that the third party
releases sought in that case were necessary “since otherwise liability and
enforcement risks would merely be shifted between members of the
corporate group and the overall restructuring objective would be entirely
unmet.”

There have been no reported decisions in Singapore regarding whether
third party releases can be granted in favour of directors and officers of the
company and the principles applicable to the granting of such releases. In
principle, the “sufficient nexus” test might be met for a proposed third party
release, even if the third parties are not members within the same corporate
group. For example, in the Federal Court of Australia decision of Re Opes
Prime Stockbroking Ltd [2009] FCA 813, which was cited with approval by
the Singapore Court of Appeal in Pathfinder, the third party releases were
granted in favour of not just another company in the corporate group, but
also certain banks, liquidators and receivers. However, the precise extent to
which third party releases are allowed in favour of directors and officers of
the company is not clear in Singapore.

South Africa Whether a business rescue plan may provide for the release of directors’ and
officers’ liability for non-contractual claims such as claims for negligence,
claims for the breach of directors’ fiduciary duties and claims for trading
under insolvent circumstances has not been decided in reported judgments.

There is nothing in the legislation expressly preventing a business rescue
plan from allowing the restructuring of potential non-contractual obligations
of directors towards creditors, but one may conceive of circumstances in
which an aggrieved creditor may successfully apply to have a business
rescue plan set aside even if it is adopted by the requisite majority of
creditors in value where it is contrary to public policy or the South African
Constitution.”?

In a similar vein, the court retains the discretion to sanction or refuse to
sanction a section 155 arrangement and its decision may be guided not only
by whether the requisite majorities of creditors voted for the arrangement,
but also by considerations of public policy. In Mahomed v Kazi’s Agencies
(Pty) Ltd 1949 (1) SA 1162 (N), the court went as far as to state that “the court
ought not to sanction a compromise where the probable result of such a
course will be to allow evil-doers to go unpunished.”

This indicates that although in principle a section 155 arrangement may
provide for third party releases, the court retains a broad discretion to refuse
to sanction the arrangement and the release of third parties should the court
find that it is not just and equitable in the circumstances.”

Thailand A business rehabilitation plan can only govern the debts owed by the debtor
to its creditors and cannot alter or release liabilities any third party might
have with the same creditors, for example in their capacity as a guarantor or
joint debtor.?

The Dutch law does not specifically allow nor restrict third party releases of
Netherlands liability under a restructuring plan, other than for group guarantees under
the WHOA (Wet homologatie onderhands akkoord, or Act on Confirmation
of Composition Plan) procedure. However, it is uncertain if third party

92 South Africa report, section 2.3.1.
73 South Africa report, section 2.3.2.
% Thailand report, section 2.3.
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5.1

releases of obligations of directors, shareholders and other parties which
were involved with the debtor before the opening of the relevant insolvency
procedure are possible in composition plans in the Netherlands (regardless
of whether that is a bankruptcy procedure, suspension of payment or a
WHOA procedure).

According to Dutch legal literature, most authors believe the release of third
party debtors will only apply against the parties who voted in favour of the
plan, rather than to all parties who are bound to it. However, from Dutch
case law, there have been composition plans in the past which contained
third party releases and which have been confirmed by the courts. The third
party releases in those plans were, however, effectively not challenged, so it
remains uncertain what the outcome would have been if third party releases
were challenged by a dissenting creditor.?®

United Releases of third party liabilities are common in English restructurings, in
Kingdom particular schemes and restructuring plans. A typical example is the release
of liabilities owed by a guarantor of the principal debtor which has proposed
a scheme or restructuring plan. If the guarantee liability was not released,
this would jeopardise the implementation of the debtor company'’s
restructuring, given that the guarantor would have a cross-claim against the
debtor company if a demand was subsequently made by a creditor under
the guarantee.

It is also common for directors, officers and advisers of a company launching
a scheme or a restructuring plan to obtain a release of liabilities in relation to
the preparation and negotiation of the scheme or a restructuring plan and
the wider restructuring implemented by the scheme or plan. It would be
unusual for those releases to extend to liabilities unrelated to the
restructuring and, even if included, the release would only be binding on
those stakeholders which were bound by the scheme or a restructuring plan
(which may not necessarily include all such stakeholders).?

The protection of stakeholder interests

This section explores the ways that ESG stakeholder interests are protected or addressed in a
restructuring. Ordinarily, a restructuring plan only requires the approval of the creditors and / or
the court. This section aims to investigate whether jurisdictions have procedures or rules which
protect the interests of ESG stakeholders who are not creditors of the company. Connected with
this issue is whether courts have the discretion to consider wider public interest issues when
deciding whether to approve a restructuring plan.

Environment (E): the influence of environmental protection authorities or environmental
advocacy groups in a restructuring

The first issue considered in this section is whether environmental protection authorities or
environmental advocacy groups have standing to air their views / concerns in a restructuring, and
the extent to which the courts or the relevant approving bodies consider environmental issues in
deciding whether to approve a restructuring plan.

In all the jurisdictions surveyed, a restructuring plan does not require the approval of environmental
protection authorities. There are also typically no express statutory provisions granting standing to
environmental protection authorities or environmental advocacy groups to air their views in a
restructuring. In jurisdictions where court approval of a restructuring plan is required, the courts
also usually primarily focus on the interests of the creditors and do not typically take into account
broader environmental issues in deciding whether to approve a restructuring plan.

% The Netherlands report, section 2.3.
76 United Kingdom report, section 2.3.
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Any influence of environmental protection authorities on a restructuring is usually indirect. For
example, such authorities may decide to suspend or terminate licences if there is uncertainty about
the debtor company'’s ability to meet its environmental obligations, which can have a material
impact on whether the restructuring of a company is viable. The approval of environmental
protection authorities may also be required where licences have to be transferred to a new buyer
under a sale of the debtor’s business.

It is noteworthy that in Japan, if a reorganisation plan involves matters that require the permission,
authorisation or a licence by an administrative agency, the reorganisation plan can only be
approved if it is not in conflict with the opinions of the administrative agency (see further below).
There is arguably merit in this approach, as it avoids a restructuring plan being approved in vain.
A restructuring could be rendered unviable if, for example, a material licence of the company is
subsequently revoked by the authorities. By addressing such issues at the plan approval stage, it
may give greater certainty that the restructuring can be properly implemented.

The approaches to these issues among the jurisdictions surveyed in this project are summarised
in Table 8 below.

Table 8: Protection of stakeholder interests (influence by environmental protection authorities or
environmental advocacy groups in a restructuring)

Jurisdiction Summary

Australia While environmental authorities and advocacy groups might seek to
influence a scheme of arrangement on public policy grounds, the only
public policy concerns relevant to a court’s authorisation of creditors’
meetings and scheme documents are those relating to the interests of
members, creditors, future counterparties and future investors. Accordingly,
it is unlikely that an environmental regulator or advocacy group would have
standing to oppose a scheme for a regulatory or public interest purpose.

There is also no public interest basis on which to challenge a deed of
company arrangement or restructuring plan. While the courts have
jurisdiction to terminate a deed of company arrangement on the ground
that effect cannot be given to it without injustice or undue delay, an
environmental regulator or advocacy group would not have the necessary
standing to apply for such an order, as standing is restricted to the company,
creditors, the corporate regulator (ASIC) and persons whose material rights
or economic interests are or might be substantially affected by the deed.

Standing is even more restricted in relation to applications to terminate
restructuring plans, with the effect that environmental regulators and
advocacy groups would have no capacity to move the court to terminate
such a plan (other than as affected creditors).”

Brazil There is no express rule in the Brazilian Bankruptcy Law which determines
that the plan should be approved by any regulatory body other than the
court. The Public Prosecution Officer, because it has the power / obligation
to defend the public interest, may file petitions at any time, and / or appeals
against the ratification of the plan, if it understands that one or more clauses
of the restructuring plan are illegal.

However, “illegality” is a narrow ground, and there is no general
requirement for a restructuring plan to be approved by environmental
protection authorities or environmental advocacy groups.”®

97 Australia report, section 3.1.
%8 Brazil report, section 3.1.
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Canada

While courts may consider the impact of their decisions on the public
interest, the proposal provisions of the Bankruptcy and Insolvency Act and
the Companies’ Creditors Arrangement Act are still primarily focused on
addressing the relationship between insolvent entities and their creditors,
with the purpose of preventing the social and economic costs of a
liquidation. Therefore, the interests of creditors are given considerable
weight and deference, both in the provisions of the statutes and by the
courts in exercising their jurisdiction under the Acts.

There is no statutory requirement under the Acts for environmental
protection authorities or advocacy groups to approve a proposal or plan.
However, where the claims of environmental regulators are afforded super
priority, those obligations may have a significant practical impact on the
course of the restructuring proceedings. If environmental obligations have
to be paid out in priority to other creditors, with the result that subsequent
creditors will see little or no recovery, debtors may find it difficult to secure
the debtor-in-possession financing they require to fund a restructuring
proceeding. In some cases, this may result in debtors not being able to
pursue a restructuring at all.”

France

Environmental protection authorities may have an indirect influence on a
restructuring. French environmental law remains fully applicable in the
context of insolvency proceedings. Therefore, if the draft restructuring plan
purports to have an impact on activities or facilities subject to environmental
law, the environmental protection authorities may be consulted via a process
that is independent of the plan adoption process.

For example, if a sale plan adopted by the court includes a FCEP (Facilities
Classified as Environmental Protection) that is subject to the authorisation
scheme under the French Environmental Code, the buyer must obtain the
authorisation of the prefect to change operator before continuing the
business. Otherwise, it will not be authorised to operate the site.'®

India

There is no requirement for a resolution plan under the Insolvency and
Bankruptcy Code 2016 to be approved by any environmental authority or
environmental advocacy group.

The Code is essentially a creditor restructuring tool and tries to restrict the
discretion of the National Company Law Tribunal. The National Company
Law Tribunal can only reject a resolution plan if it is in violation of any
applicable law (including environmental laws) or does not conform to the
payment principles prescribed under the Code. To this end, an advocacy
group could intervene in the resolution plan hearings stating that the
business and revival plan envisaged in the resolution does not conform to
environmental laws. However, practically, we have not seen this occur since
it is the duty of the resolution professional as well to ensure the resolution
plan complies with environmental laws - as a result, a plan that would not
comply with those laws is unlikely to be put to creditors and to proceed to
resolution plan hearings in the first place.'®

Japan

A restructuring plan under in-court insolvency proceedings is subject only to
the approval (i.e. an order of confirmation) of the creditors and the courts,
not the approval of any other regulatory bodies, such as environmental
protection authorities. However, it is possible that regulatory bodies may be
able to indirectly influence the relevant court’s plan confirmation process.

99
100
101

Canada report, section 3.1.
France report, section 3.1.
India report, section 3.1.
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That is because, if a reorganisation plan provides for matters that require
permission, authorisation, a licence, or any other disposition by an
administrative agency, the reorganisation plan can only be approved if it is
not in conflict with the opinions on important points heard from the
administrative agency.'%?

Kenya There is no express requirement that restructuring proposals be submitted
to and approved by environmental protection authorities, but from a plain
reading of the environmental laws, it is arguable that proposals should
adhere to any environmental standards set by law in case they involve
environmental protection issues.

As an illustration, if a restructuring proposal includes projects that have
some impact on the environment, Kenya law requires the relevant projects
to be submitted to the environmental protection authority for verification
and analysis on whether they may have a negative impact on the
environment (commonly referred to as an environmental impact assessment,
after which, if approval is granted, the projects receive a licence to go
ahead).'03

South Africa The Companies Act aims to “provide for the efficient rescue and recovery of
financially distressed companies, in a manner that balances the rights and
interests of all relevant stakeholders”. In certain instances, it could be argued
that relevant stakeholders would include environmental authorities.
Ultimately, however, it is up to the creditors to adopt or reject a business
rescue plan and, as long as the plan sufficiently provides for their interests, it
is likely that environmental concerns will not be a determining factor. It is
conceivable that an environmental authority could successfully apply to the
court to set aside a business rescue plan if the plan does not sufficiently
provide for the fulfilment of a company’s obligations under environmental
legislation, although this has not been done before.

When deciding whether to sanction a section 155 arrangement, a court does
have the discretion to consider wider public interest concerns and retains a
broad discretion to refuse to sanction an arrangement if, in the particular
circumstances, it is not just and equitable to do so. Although no precedent
exists where a court has refused to sanction an arrangement based on
environmental concerns, there is nothing preventing a court from taking
environmental concerns into account when considering whether to sanction
an arrangement.

In instances where mining rights or licences are owned by a company
undergoing a business rescue, the Minister's consent is required in order to
alienate any mining right or licence. In this way, the Minister may indirectly
influence the proposals contained in a business rescue plan or under a
section 155 arrangement should the arrangement contemplate the disposal
of mining rights.'%

Thailand Although the Bankruptcy Act prescribes the conditions for the court to
consider and, if these conditions are met, the court usually approves the
plan, the court still has the discretion to take into consideration other
significant issues, for example fairness in general or the adverse effects
approval or non-approval of the plan may cause to other interested parties.
Despite the fact the Supreme Court has not to date considered
environmental public concerns as one of these issues, there may be scope

192 Japan report, section 3.1.1.
193 Kenya report, section 3.1.
104 South Africa report, section 3.1.
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5.2

for it to do so in future as the importance of these issues continues to
increase in coming years.%

Social (S): influence by labour authorities, unions or employee / worker advocacy groups in
a restructuring

The second issue considered in this section is whether labour authorities, unions or employee /
worker advocacy groups have standing to air their views and concerns in a restructuring, and the
extent to which the courts or the relevant approving bodies consider labour issues in deciding
whether to approve a restructuring plan.

As a preliminary point, most of the jurisdictions surveyed protect employees’ interests in a
restructuring by giving preferential treatment to employee claims, with some jurisdictions even
requiring that all employee claims be paid in full under a restructuring plan (such as Argentina, %
Brazil,'”” Germany'® and Russia)."®

This section focuses not on the treatment of employee claims, but instead on how employees’
other interests or concerns in relation to a restructuring can be taken into account. This may be
important as employees have a role to play in the future of the restructured business and will want
to ensure that their interests are not being harmed in a restructuring.

Many jurisdictions surveyed have rules or practices which help to give employees a voice in a
restructuring and enable them to participate the formulation of a restructuring plan. There are
broadly three ways in which jurisdictions achieve this:

= some jurisdictions require a representative of the employees to be appointed on a creditors’
committee (Argentina, the People’s Republic of China and Malaysia). The creditors’ committee
might have various rights and powers depending on the jurisdiction, such as the right to
request information from the debtor or approve certain acts of the debtor;

* some jurisdictions give rights to trade unions or other employee representative bodies, such
as a works council, to represent employees in a restructuring (Australia, France, Malaysia,
Singapore, South Africa and the Netherlands), thereby providing a coordinated platform for
employees to act, seek advice, and advocate for the protection of their interests. For example,
in Singapore, a trade union may apply to the court to seek orders to protect the interests of its
union members if the company’s affairs, business and property are being or have been
managed by in a manner that is unfairly prejudicial to their interests.”'® In France, the works
council (a body that represents employees in the company) must be informed and consulted
on the draft restructuring plan and on all envisaged decisions that may have an impact on
employment (e.g. staff reductions and changes in working conditions) and must be heard by
the court before the adoption of the reorganisation or sale plan; and

* in some jurisdictions, the court may have the power to establish committees for employees
and / or to appoint representative counsel for employees (Canada, South Africa and the
United Arab Emirates). For example, in Canada, the courts can exercise their discretion to
appoint representative counsel to act on behalf of employees in proceedings under the
Companies’ Creditors Arrangement Act, the costs of which may be paid out of the debtor
company's estate. Depending on the circumstances, representative counsel may assist
employees and former employees by providing a reliable resource of information and by
litigating claims on behalf of individuals who, on their own, would have little means of
pursuing their claims in relation to pension, termination, severance, retirement and other
payments.

195 Thailand report, section 3.1.

1% Argentina report, section 3.2.3.

197 Brazil report, section 2.2.2.

198 Germany report, section 3.2.3.

199 Russia report, section 3.2.3.

10 This applies only to judicial management proceedings and not scheme of arrangement proceedings.
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The approaches taken by the jurisdictions surveyed are considered in further detail in Table 9

below.

Table 9: Protection of stakeholder interests (influence by labour authorities, unions or employee /

worker advocacy groups in a restructuring)

Argentina

In a reorganisation proceeding (concurso preventivo), a creditors’ committee
is appointed to act, in addition to the trustee, as an information and advisory
body. As the creditors’ committee must include representatives of the
debtors’ employees, workers of the company will have standing to air their
views or concerns in a restructuring. The creditors’ committee shall be heard
when the debtor requests judicial authorisation for performing certain acts
and has powers to request information from the trustee and the debtor,
require the exhibition of books and records, propose measures for the
custody and conservation of the debtor's assets, request hearings before the
judge and propose other measures considered to be appropriate.

In addition to the individual rights afforded to workers, if employees of a
company undergoing a restructuring proceeding are members of a trade
union, the union may be entitled to submit motions to the court seeking to
protect the interests of its members."""

Australia

In voluntary administration, particularly in large administrations, it is not
uncommon for unions (usually with the cooperation of the relevant voluntary
administrator) to obtain court orders allowing them to vote on behalf of
employee creditors during the administration process, effectively “dealing
them in” to the negotiation of any deed of company arrangement.'?

Canada

Canadian courts have exercised their discretion to appoint representative
counsel to act on behalf of employees in proceedings under the Companies’
Creditors Arrangement Act, the costs of which may be paid out of the
debtor company’s estate. Depending on the circumstances, representative
counsel may assist employees and former employees by providing a reliable
source of information and by litigating claims on behalf of individuals who,
on their own, would have little means of pursuing their claims in respect of
pension, termination, severance, retirement and other payments.'?

France

The works council is the body that represents employees in the company. It
must be set up in companies with more than 11 employees. The members of
the works council are elected by the employees of the company for a
maximum period of four years. The powers, composition and functioning of
the works council depend on the size of the company.

The works council may have an influence (variable, according to the
situation) on the approval of the debtor’s restructuring plan.

During out of court restructuring proceedings, if the debtor requests the
approval of a conciliation agreement by the court, it is required to inform the
works council of the content of the conciliation agreement and
representatives of the works council are called to the attend the court
hearing that will hear the request for approval of the conciliation agreement.

" Argentina report, section 3.2.3.
112 Australia report, section 3.2.
113 Canada report, section 3.2.3.
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During court proceedings, the works council must be: (i) informed and
consulted on the draft plan (repayment plan or sale plan) and on all
envisaged decisions that may have an impact on employment (e.g. staff
reductions and changes in working conditions); and (ii) heard by the court
before the adoption of the reorganisation or sale plan.”

Kenya Unionised employees are represented by their unions, which advocate for
their rights. In a restructuring, given the need for approval by employees as
preferential creditors, it would be expected that restructuring plans would
involve proposals that address any health, safety or other concerns that
employees would have. Otherwise, the proposal would risk failure because
employees may decline to vote for it.'"®

Malaysia In the context of judicial management, the committee of creditors must
consist of at least one employee or the trade union, provided the employees
are members of the trade union and the employer recognises the union.
This indicates that a trade union is entitled to represent any members at a
meeting of creditors summoned to consider the judicial manager’s
proposals.

The trade union representing the employees has a right to attend the
meetings of the committee of creditors as non-voting delegates but cannot
preside over the meetings of the committee of creditors.'®

People’s A representative of the employees or the labour union of the debtor is
Republic of entitled to attend creditors’ meetings and express opinions over matters
China relating to labour rights. If a creditors’ committee is established during the

proceeding, the representative of the debtor’s labour union will become a
member participating in the operation of the committee.™"’

Singapore In the context of judicial management, where employees of a company are
members of a trade union that is recognised by the company under the
Industrial Relations Act 1960, the trade union functions as an intermediary
for the employees. The trade union is entitled to represent any of its
members at a meeting of creditors summoned to consider the judicial
manager's statement of proposals. The trade union may also, with the
permission of the court, apply to the court to seek orders to protect the
interests of its members if the company’s affairs, business and property are
being or have been managed by the judicial manager or interim judicial
manager in a manner that is or was unfairly prejudicial to their interests. The
trade union may also make representations to the judicial manager on
behalf of those employees in respect of any matter connected with their
employment contracts.'®

South Africa During the business rescue process, employees and trade unions
representing employees have the right to, inter alia:

» participate in any court proceedings arising during the business rescue
proceedings;

» form a committee of employees’ representatives, which may consult with
the business rescue practitioner about matters relating to the business

"4 France report, section 3.2.1.

115 Kenya report, section 3.2.

¢ Malaysia report, section 3.2.3.

17 People’s Republic of China report, section 3.2.3.
18 Singapore report, section 3.2.3.
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rescue proceedings and may, on behalf of employees, receive and
consider reports relating to the business rescue proceedings;

* be consulted by the business rescue practitioner during the development
of the business rescue plan; and

* make submissions at the meeting where the business rescue plan is to be
considered and voted on by creditors."?

Spain Under Spanish law, the labour force has relevance under certain insolvency
solutions. For example:

* inthe event the insolvency proceedings result in the sale of a production
unit or the business as a whole, the offer will need to set out the impact it
will have on the labour force;

= where the sale of a production unit or the business as a whole is
proposed, the Commercial Court will grant a 15 day period for objections
to be filed against on the sale;

* inthe event the sale of a production unit or the business as a whole takes
place by public auction, the Commercial Court may authorise a sale of
less than 15% in price compared to the best economic offer if it considers
that this option will better guarantee the sale of the productive unit and
will save more jobs;

» under an accelerated sale scenario, workers may establish a cooperative
or labour company to make an offer for the business unit. If the workers’
offer is equal or higher in value to the alternative acquisition proposals,
the Commercial Court will give priority to the workers' offer; and

= if an arrangement with creditors envisages the acquisition by a third party
either of all the assets and rights assigned to the professional or business
activity of the insolvent debtor, or of certain production units, it may not
be permitted by the Commercial Court without the prior hearing of the
workers' representatives.'?

The Dutch labour law contains the requirement for each company that has 50 or
Netherlands more employees to establish a works council (ondernemingsraad) in which
the employees of the company are represented. Under certain
circumstances, a works council can also be established for companies with
less than 50 employees.

The works council must be requested for its advice on the following topics
(among others):

» transfer of control over the company or part thereof;

» vesting, taking or disposing of control over another company as well as
entering into, making material amendments in or cancelling a sustainable
cooperation (duurzame samenwerking) with another company, including
the entry into, materially amending or cancelling an important financial
participation due to or for the benefit of such company;

» cancellation of the business of the company or an important part thereof;

19 South Africa report, section 3.2.3.
120 Spain report, section 3.2.1.
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* important reductions, increases or other amendments of the business of
the company; and

* animportant amendment in the organisation of the company or in the
allocation of tasks within the company.

Throughout the WHOA (Wet homologatie onderhands akkoord, or Act on
Confirmation of Composition Plan) procedure, the debtor is in a debtor-in-
possession proceeding. All its obligations remain in force, including its
obligation to comply with the relevant provisions in law applicable on the
works council.’'

United Arab In the context of a court-controlled restructuring, the court has the power to
Emirates approve the formation of creditor committees to represent the interests of
different categories of creditors. In a situation where the rights of employees
are to be compromised (or otherwise affected) pursuant to the plan, it is
possible that the court may sanction an employee-focused committee to
ensure the interests of employees are taken into account in formulating the
plan.'??

Governance (G): board / management conflicts addressed in a restructuring

The third issue in this section relates to how board / management conflicts are addressed in a
restructuring. This question is mostly relevant to debtor-in-possession restructurings where the
existing directors or management remain in control of the company and have the power to control
or influence the formulation of a restructuring plan. In some situations, the board / management
may seek to negotiate for post-restructuring shares or options (e.g. under a management incentive
plan or options scheme) in return for committing to continuing their service for the company post-
restructuring.

Most jurisdictions address board / management conflicts primarily by barring directors and / or
managers from voting on a restructuring plan (Argentina, Brazil and Singapore) and / or by
requiring the disclosure of any benefits the directors and / or managers receive in a restructuring
(Australia, Hong Kong, Malaysia, Singapore and Switzerland). In Canada, the courts consider a
variety of factors when deciding whether to approve a management incentive plan, including the
reasonableness of the terms, whether the employment of the personnel under the plan is critical
to the successful restructuring of the debtor company and whether the proposal trustee or
monitor (as independent parties) support the plan.

In the United Kingdom, in the case of a conflict, a practical solution sometimes employed is for the
board to form a sub-committee of independent directors and delegate the negotiation of the
terms of the restructuring with the company’s stakeholders to that sub-committee.

The approaches taken by the jurisdictions surveyed are summarised in Table 10 below.

Table 10: Protection of stakeholder interests (addressing board / management conflicts in a

restructurin

Argentina One of the usual conflicts in restructuring matters arises when managers or
directors or other administrators have pre-petition claims and are creditors
of the insolvent company. The Argentine Bankruptcy Law solves that
situation, providing that controlling shareholders, managers, directors or
their assignees (appointed within one year prior to the filing date) do not

121 The Netherlands report, section 3.2.
122 United Arab Emirates report, section 3.2.
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have voting rights over the restructuring plan as they are related creditors
and are to be discounted from the majorities required to support the plan.

If the directors or managers are receiving shares or options under a
management incentive plan or options scheme as part of the restructuring
plan, in return for committing to continuing their service for the company
post-restructuring, all such terms and conditions shall be set out in the plan.
The fairness and reasonableness of the restructuring plan shall be analysed
by the court provided the majorities and formalities have been met.'?3

Australia

In a scheme of arrangement, the explanatory statement must disclose “any
material interests of the directors of the body, whether as directors, as
members or creditors of the body or otherwise, and the effect on those
interests of the proposed compromise or arrangement in so far as that effect
is different from the effect on the like interests of other persons.”

There is a divergence of views at trial level, so far unresolved by any
appellate court, as to whether it is appropriate for a director who will receive
a substantial benefit by reason of the scheme participating in any
recommendation to creditors or members. One view is that such a director
should not participate in making the recommendation, whereas the contrary
(and increasingly predominant) view is that such a director may participate
so long as the benefit is disclosed “fully and prominently” in the scheme
booklet.™*

Brazil

To avoid conflict of interests, as many times the board / management may
control or influence the formulation of a restructuring plan, the Brazilian
Bankruptcy Law provides that the debtor’s partners, as well as affiliate
companies, controllers, controlled entities or those which have a
shareholder with equity in the company greater than 10% of the debtor's
capital or in which the debtor or any of its partners own stake in more than
10% of the share capital, may participate in the general creditors’ meeting,
but are not entitled to vote and will not be considered for the purposes of
verification of the quorum of installation and deliberation.

Canada

In certain circumstances, where management and other employees of a
debtor company are deemed critical to restructuring efforts, courts may
approve a key employee retention plan (KERP) and / or a key employee
incentive plan (KEIP). KERPs typically provide for payments to employees at
specified times in the future, on the condition that the employees remain
with the debtor company when those specified times arrive. KEIPs typically
provide for payments tied to the debtor company successfully achieving
certain milestones. Both plans are aimed at retaining those essential
employees during the period in which they are likely to seek other
opportunities as a result of the financial state of the debtor company.

KERPs and KEIPs are developed in conjunction with a proposal trustee or a
monitor and are subject to court approval. Courts have considered the
following non-exhaustive list of factors in deciding whether to approve these
plans:

» whether the proposal trustee or monitor (as the case may be) supports the
plan;

» whether the key employees who are the subject of the plan are likely to
pursue other employment opportunities absent the approval of the plan;

123 Argentina report, section 3.3.
124 Australia report, section 3.3.
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= whether the employees who are the subject of the retention plan are truly
"key employees” whose continued employment is critical to the successful
restructuring of the debtor company;

= whether the quantum of the proposed retention payments is reasonable;
and

» the business judgment of the board of directors regarding the necessity
of the retention payments.

KERPs and KEIPs may create conflicts between the interests of management
and those of the debtor company. For example, where management
negotiates debtor-in-possession financing, management may use their
strategic position to, for example, negotiate for a higher amount of financing
than would otherwise be necessary in order to fund payments to themselves
pursuant to a KERP or KEIP. This conflict is mitigated to a degree by the
oversight of the court in approving both debtor-in-possession financing and
KERPs / KEIPs, and the deference given by the court to the opinion of the
proposal trustee or the monitor (who has participated in the formulation of
the relevant plan) as to whether it should approve the retention / incentive
plan.

Potential conflicts of interest between management and the debtor company
are also addressed by the restriction on voting rights of “related parties”
(which may include directors). Under both the Bankruptcy and Insolvency Act
and the Companies’ Creditors Arrangement Act, a “related person” may vote
against but not for the acceptance of the proposal or plan.'®

France In the context of in-court proceedings, the French Commercial Code
provides for some rules intended to prevent or avoid board / management
conflict, including a prohibition against management bidding for the
business or the assets of the debtor company during insolvency proceedings.
Exceptionally, the court may authorise a sale in favour of managers at the
public prosecutor’s request.'

Hong Kong Material interests of the company's directors (whether in their capacity as
directors or members or creditors of the company or otherwise) are required
to be disclosed in the explanatory statement.

If the directors or management personnel are receiving shares or options
pursuant to a management incentive plan or options scheme, these matters
would very likely have to be disclosed in the explanatory statement such that
the creditors can form a reasonable judgment on whether the scheme is in
their best interests or not."?’

Malaysia Board / management conflicts are generally addressed via the disclosure
requirements. In this regard, section 369(1) of the Companies Act 2016
imposes an obligation on the party who summons the court-convened
meetings to send to the scheme creditors and / or scheme members a
statement explaining the effect of the proposed scheme and in particular,
stating any material interests of the directors, whether as directors or as
members of the company or otherwise, and the effect of the proposed
scheme so far as it is different from the effect on the similar interests of other
persons.

125 Canada report, section 3.3.
126 France report, section 3.3.
127 Hong Kong report, section 3.3.
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Singapore Board / management conflicts are largely addressed in a restructuring
through the disclosure requirements under the scheme regime, as well as
the fairness and reasonableness requirements imposed by the court when
deciding whether to approve the scheme. If the directors or management
personnel are receiving shares or options pursuant to an incentive plan as
part of the restructuring, such matters would likely have to be disclosed in
the scheme explanatory statement in order to enable creditors to assess
whether the allocation of loss and the division of benefits is fair and in their
commercial interests.

Furthermore, if the directors or management personnel are also scheme
creditors, their votes on the scheme might be disregarded in the vote count
on the basis that they are related creditors.'?®

Switzerland Board / management conflicts are largely addressed in a restructuring
through the disclosure requirements under the moratorium regime, as well
as the conditions for deciding whether to confirm the composition
agreement in the confirmation stage. If the directors or management
personnel are receiving shares or options pursuant to an incentive plan as
part of the restructuring, such matters would likely have to be disclosed in
the explanations regarding the draft agreement in order to enable the
creditors to assess whether they are in their commercial interests.'?’

United In a restructuring of a private equity portfolio company, conflicts can
Kingdom sometimes arise where the sponsor of an operational company being
restructured has appointed directors on that company to represent its
interests. Often sponsors only appoint directors of holding companies at the
top of the corporate structure and executive management team members
are appointed directors of the operational companies.

However, where there are shareholder appointees at the level in the
corporate structure where the restructuring is being implemented, there is a
risk of conflict (for example, where the sponsor is considering injecting
additional funding into the group in exchange for a debt write-off). In the
case of conflict, the practical solution is sometimes for the board to form a
sub-committee of independent directors and delegate the negotiation of
the terms of the restructuring with the company'’s stakeholders to that sub-
committee.

Conflicts can also arise where management incentive plans (MIPs) are
proposed as part of a restructuring. In a restructuring, it is commonplace for
directors of the relevant company to benefit from MIPs and creditors are
often willing to agree to MIPs where they are perceived to assist in achieving
successful performance of the company post-restructuring. The
management would typically be separately advised and would negotiate
terms of the MIP directly with the creditors (assuming the shareholders had
no economic interest in the company post-restructuring).'®

"Soft law” framework

The last section of this synopsis investigates three topics relating to non-legally binding instruments
such as industry guidelines and best practices that serve to guide or influence conduct on ESG-
related matters in a restructuring. Understanding the soft law instruments employed in other
jurisdictions can be a useful stepping-stone or middle ground for policymakers that prefer to
develop laws in a more conservative and incremental manner. Even if they are not legally binding,

128 Singapore report, section 3.3.
129 Switzerland report, section 3.3.
130 United Kingdom report, section 3.3
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they can offer guidance to encourage responsible corporate behaviour by recommending best
practices to follow.

6.1 Environment (E): industry guidelines and / or best practices that are prescribed for the
protection of the environment in a restructuring

There is a dearth of soft law instruments for the protection of the environment in a restructuring
across jurisdictions, with one notable exception being France, which has published a guide for
insolvency practitioners on best practices for addressing environmental issues under various French
insolvency and restructuring proceedings. This is discussed in further detail in Table 11 below.

Table 11: Soft law framework (industry guidelines and / or best practices that are prescribed for the
protection of the environment in a restructuring)

Jurisdiction Summary

France Various government agencies, including the Ministry in Charge of the
Environment, the Ministry of Justice and the National Council of Judicial
Administrators and Judicial Liquidators have published a joint guide (Guide
a l'attention des administrateurs judiciaires, mandataires judiciaires et de
I'inspection des installations classées) for insolvency practitioners which
provides guidance on the environmental obligations of court-appointed
administrators and liquidators under safeguard, reorganisation and
liquidation proceedings.

The guide sets out, among other things:

* the national strategy for the management of polluted sites and soils and
the missions of the inspection of classified installations;

= the various collective procedures and the missions of judicial
administrators and judicial liquidators;

= the environmental obligations of judicial administrators and judicial
representatives from the opening of collective proceedings;

* how claims relating to installations subject to environmental regulations
should be treated; and

» the restrictions and conditions for assignments and sales in judicial
safeguard, reorganisation and liquidation proceedings.

The guide provides practical guidance on the steps that an insolvency
practitioner should take after assuming control of a company which owns or
operates sites that are subject to environmental regulation. A template
questionnaire is a provided in the guide which lists various items of
information and documents which the insolvency practitioner should
request from the debtor immediately after the commencement of
proceedings. The questionnaire covers issues such as the potential
pollutants on site, the surrounding environment, whether the site is being
occupied by people, monitoring measures and emergency measures taken
to contain hazards.

Insolvency practitioners are also directed to provide the information
collected to the relevant governmental agencies and to obtain their
observations on the situation of the sites, and are recommended to consider
an on-site inspection by the relevant authorities for complex or large
installations.

35



SYNOPSIS AND POLICY ROADMAP
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The guide also directs judicial administrators (who are appointed to
supervise and manage the debtor’s business under safeguard or
reorganisation proceedings) to request the preparation of an environmental
assessment report by the debtor or by an expert appointed by the court.
The environmental report (similar to the questionnaire above) covers various
issues such as the existence of potential pollution, emergency safety
measures taken or planned to be taken, and monitoring measures.

Guidance is also provided on the classification of environmental claims
under various restructuring and insolvency procedures, as well as measures
which insolvency practitioners can undertake in the event there are
insufficient funds to meet the environmental obligations of the debtor.

Social (S): industry guidelines and / or best practices that are prescribed for the protection
of employee rights in a restructuring

In relation to the protection of employee rights, there are a number of jurisdictions which have
guidelines for how a company should develop and carry out retrenchment plans if necessary.
While these guidelines apply generally, and not specifically to restructuring scenarios, they can be
useful as many of the practices recommended are equally applicable in a restructuring.

These guidelines cover various matters such as:

= considering alternatives to retrenchment (such as salary reductions, shorter work week and
no-pay leave);

* communicating and engaging with unions and employees to discuss possible retrenchment
measures before implementing them;

* the use of fair and objective criteria in the selection of employees for retrenchment;
= notifying employees of retrenchment in a respectful manner;

= providing retrenchment benefits to enable the affected employees to move on to new
employment opportunities; and

* providing assistance to employees to find new employment opportunities.

In Australia, the Australian Restructuring Insolvency and Turnaround Association (ARITA) - the
leading industry body for restructuring professionals - has also published practice statements
which encourage both employee-specific communication plans to be developed in restructuring
and the inclusion of employee-specific provisions in the statutory reports to creditors under
voluntary administration.

These issues are outlined in further detail in Table 12 below.

Table 12: Soft law framework (industry guidelines and / or best practices that are prescribed for the
protection of employee rights in a restructuring)

Australia There are no soft law instruments which apply specifically in a restructuring
context for the purpose of directly protecting employee interests, but
practice statements published by ARITA encourage both employee-specific
communication plans to be developed in a restructuring and the inclusion of
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employee-specific provisions in the statutory reports to creditors under
voluntary administration.™!

Germany

The "Verband Insolvenzverwalter und Sachwalter Deutschlands e. V." (VID)
(Registered Association of Insolvency Administrators), as Germany's
professional association of insolvency administrators, has published its
guidelines on insolvency and debtor-in-possession proceedings. These
guidelines stipulate that the employees of the company have to be informed
immediately and continuously about the proceedings and emphasise the
employees' interest especially concerning the receipt of insolvency
payments.'32

Guernsey

The States of Guernsey provide an employment relations portal of
documents which governs many aspects of employment, and the
responsibility of employers. Within the guide, there is a specific section for
"handling redundancy”, which details inadmissible reasons for redundancy
as well as practical guidance to employers, employees, trade unions and
employee representatives. The guide prescribes a checklist of procedures
for communicating and consulting with employees and unions before
finalising redundancy plans.’3

Hong Kong

The Labour Department has issued “Guidelines on What to Do if Wage
Reductions and Retrenchments are Unavoidable”. The Guidelines set out the
recommended practice of employers and what employees can do when
wages, reductions or retrenchments are unavoidable.”*

Malaysia

The Code of Conduct for Industrial Harmony was introduced as guidelines
for employers and employees on the practice of industrial relations for
achieving greater industrial harmony. The Code provides for matters
concerning redundancy and the retrenchment of workers. The Code
identifies the appropriate measures to be adopted before retrenching
employees in a restructuring exercise. In the context of the Code,
“restructuring” refers to a restructuring of workforce requirements, but the
Code would apply equally where a corporate restructuring gives rise to the
collective termination of employment.'s®

Mexico

In Mexico, there are several guidelines or best practices that should be
observed to take actions or decisions to protect employees’ interests in a
restructuring context, such as:

» the C173 - Protection of Workers' Claims (Employer's Insolvency)
Convention, 1992 (No. 173);

* the R180 - Protection of Workers' Claims (Employer's Insolvency)
Recommendation, 1992 (No. 180); and

= the Criteria issued by the Federal Institute of Insolvency Experts regarding
the protection of employees’ interests and claims."3¢

Singapore

The Tripartite Advisory on Managing Excess Manpower and Responsible
Retrenchment is a set of guidelines jointly promulgated by the Ministry of
Manpower, the National Trades Union Congress and the Singapore National
Employers Federation. The Advisory sets out guidelines relating to how

131 Australia report, section 4.2.

132
133
134
135

Germany report, section 4.2.
Guernsey report, section 4.2.
Hong Kong report, section 4.2.
Malaysia report, section 4.2.

136 Mexico report, section 4.2.
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Singapore businesses should seek to retrench employees in a responsible
manner."¥’

South Africa The Code of Good Practice: Dismissal Based on Operational Requirements
provides guidelines to employers for the correct procedural and substantive
requirements in order to carry out dismissals based on operational
requirements (i.e. retrenchments).’

6.3 Governance (G): industry guidelines or codes of conduct relating to the avoidance of
conflicts of interests that restructuring professionals are subject to

Many jurisdictions impose statutory duties on restructuring practitioners to avoid conflicts of
interest. Nevertheless, industry guidelines or codes of conduct remain relevant and useful as they
can help to provide practical guidance on how to identify and address potential conflicts of
interest. Table 13 below summarises the various industry codes promulgated across the
jurisdictions surveyed.

These codes prescribe, among other things, measures to identify potential conflicts of interests,
safeguards to apply in the event of potential conflicts (such as disclosing the potential conflicts
and obtaining the consent of the interested parties) and circumstances in which conflicts of
interests are unavoidable and a practitioner should decline an appointment.

Table 13: Soft law framework (Industry guidelines or codes of conduct relating to the avoidance of
conflicts of interests that restructuring professionals are subject to)

Australia ARITA has published a Code of Practice, which imposes a detailed set of
rules that bind ARITA members and operate additionally to the legal duties.
Among other things, those rules restrict the appointments which
practitioners take, and prescribe certain disclosures which must be made in
reports to creditors. Further, ARITA members, their firms and their firms’
partners and employees must not derive any profit or advantage from an
administration (including by buying property from, or selling property to, an
entity in administration) without legislative or judicial approval.'?

British Virgin Insolvency practitioners are governed by the Insolvency Code of Practice
Islands (issued under section 487 of the Insolvency Act). Chapter IV sets out the
ethical principle that a licensee must conduct all insolvency work. It notes
that the greatest threat to an insolvency practitioner’s objectivity is likely to
be a conflict of interest. An insolvency practitioner must be aware of actual
or potential conflicts of interest in the form of self-review threats and self-
interest threats.

A self-review threat to objectivity may arise where an insolvency practitioner,
or his or her firm, has or had a material professional relationship with the
company or individual in relation to which or whom insolvency work is
performed. The threat that lies behind a material professional relationship is
that the licensee, who is the custodian of what are often competing interests
in the prosecution of insolvency work, may improperly and inappropriately
favour one or more of these interests. In that way, an insolvency practitioner’s
objectivity would be lost. Any such relationship would usually require the
insolvency practitioner to decline insolvency work.'4°

137 Singapore report, section 4.2.

138 South Africa report, section 4.2.
139 Australia report, section 4.3.
140 British Virgin Islands report, section 4.3.
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A self-interest threat is one that could affect the reasoning an insolvency
practitioner applies because it is, or might be, affected by considerations
that either favour or are prejudicial or disadvantageous to the insolvency
practitioner.'!

Canada

The Canadian Association of Insolvency and Restructuring Professionals
(CAIRP) has both rules and standards of professional conduct applicable to
its members and candidates registered in their qualification programme.
Each of these regulatory schemes include provisions requiring that
applicable professionals take reasonable steps to identify circumstances that
could pose a conflict of interest, apply necessary safeguards in situations of
conflict, such as notifying the client of the circumstances giving rise to the
conflict and obtaining their consent to act in such circumstances, and
decline to accept an engagement or resign from an engagement if a conflict
of interest cannot be appropriately resolved with the application of
safeguards.'#?

Hong Kong

The Hong Kong Institute of Certified Public Accountants (HKICPA) has issued
a Code of Ethics for Professional Accountants in the HKICPA Members'
Handbook. Part E Section 500 of the HKICPA Members' Handbook
specifically deals with professional ethics in liquidation and insolvency
(HKICPA Ethics Code). The HKICPA Ethics Code expressly covers insolvency
practitioners acting as "administrator, manager, adjudicator or any other
similar role, however described in respect of a scheme of arrangement
between a company and its creditors".

The HKICPA Ethics Code provides a framework which insolvency
practitioners can use to identify actual or potential threats to compliance
with the fundamental principles and determine whether there are any
safeguards that may be available to mitigate them.'*3

India

The Insolvency and Bankruptcy Board of India (IBBI) has established a code
of conduct for insolvency professionals undertaking assignments under the
Insolvency and Bankruptcy Code 2016 and it has the force of law. The
following measures have been provided under this code of conduct to avoid
any potential conflict of interest:

* insolvency professionals are bound to act with objectivity in their
professional dealings by ensuring that their decisions are made without
any conflict of interest, whether directly connected to the insolvency
proceedings or not;

* insolvency professionals are also required to disclose the details of any
conflict of interests to stakeholders whenever they come across any
relevant conflict during an assignment;

* insolvency professionals are restricted from acquiring any of the assets of
the debtor, whether directly or indirectly;

* in cases where insolvency professionals are dealing with a debtor’s assets
during liquidation or a bankruptcy process, they are also required to
ensure that they and their relatives do not knowingly acquire any such
assets, unless it is shown that there was no impairment of objectivity,
independence or impartiality in the liquidation or bankruptcy process and
the IBBI's approval was obtained; and

1 Ibid.

142 Canada report, section 4.3.

143

Hong Kong report, section 4.3.
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* insolvency professionals are required to disclose their relationship, if any,
with the corporate debtor, other professionals engaged by them, financial
creditors, interim finance providers, and prospective resolution applicants
to the respective insolvency professional agency of which they are a
member.'#*

Malaysia

Restructuring professionals are guided by the Insolvency Guidance Notes
(Guidance Notes) provided by the Malaysian Institute of Accountants (MIA).
The Guidance Notes outlines the means for identifying and addressing
conflicts of interest involving an insolvency practitioner. The Guidance Notes
also provide examples of certain situations (e.g. involving material
professional relationships between an insolvency practitioner and a
company) in which an insolvency practitioner should decline to act.’®

People’s
Republic of
China

The Supreme People’s Court of the PRC has formulated the Provisions on
the Appointment of Administrators in the Trial of Insolvency Cases (PAATIC),
which prescribe guidelines in relation to avoiding conflicts of interest for
restructuring professionals. The PAATIC list various scenarios under which a
professional institution or a member of such an institution may be deemed
to have an interest in the case, such as:

» having provided long-term services to the debtor within three years
before commencement of the proceeding;

* acting as the controlling shareholder or actual controller of the debtor or
creditor within three years before commencement of the proceeding; and

* acting as financial and / or legal counsel of the debtor or creditor within
three years before commencement of the proceeding.’*®

Singapore

The Insolvency Practitioners Association of Singapore's (IPAS) Code of
Professional Conduct and Ethics (IPAS Code) prescribes general guidelines
as to how insolvency professionals who are members of IPAS should deal
with potential conflicts of interest, without specific reference to restructuring
scenarios. The IPAS Code states that insolvency professionals should:

= take reasonable steps to identify circumstances that could pose a conflict
of interest;

* apply necessary safeguards in situations of conflict, such as notifying the
client of the circumstances giving rise to the conflict and obtaining their
consent to act in such circumstances;

* apply additional safeguards such as using separate teams, implementing
procedures to prevent access to information and to maintain security and
confidentiality, and regularly reviewing the application of safeguards by a
senior individual not involved with the relevant client engagements; and

= decline to accept an engagement or resign from one or more conflicting
engagements if a conflict of interest creates a threat to one or more of the
fundamental principles, including objectivity, confidentiality or
professional behaviour, that cannot be eliminated or reduced to an
acceptable level through the application of safeguards.™’

144 India report, section 4.3.

145 Malaysia report, section 4.3.

146 People’s Republic of China report, section 4.3.
147 Singapore report, section 4.3.
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South Africa The South African Restructuring and Insolvency Practitioners Association’s
(SARIPA) Code of Ethics, which applies only to members of SARIPA, is
specifically tailored for restructuring professionals, being liquidators and
trustees of insolvent estates and business rescue practitioners. Some
relevant provisions in the SARIPA Code include the following:

* practitioners must be honest, truthful and conscientious in the
performance of their services and must avoid all relationships and direct
or indirect interests that will adversely influence, impair, or threaten their
integrity or in any manner create the impression of doing so;

* practitioners must render and perform their services free from any
improper influence or pressure and in an impartial and independent
manner;

* practitioners owe a fiduciary responsibility to creditors and affected
persons and generally all parties involved and have a duty to be fair and
act without bias in assessing the competing interests of stakeholders; and

* practitioners may not accept any appointment if they will be unable to
render and perform their services in respect of an estate impartially or
independently by reason of relationships or direct or indirect interests or
for whatever other reasons. Practitioners may not by means of any
misrepresentation or reward or offer of any reward, whether direct or
indirect, induce or attempt to induce any person to vote for their
appointment.’#

The The Dutch Association for Insolvency Practitioners (INSOLAD) published
Netherlands practice rules for bankruptcy trustees in April 2019 with the aim of laying
down the best practice processes for bankruptcy trustees in writing. The
practice rules aim to fill gaps where neither the law / statute nor case law
provides clarity for bankruptcy trustees as to how to act and follow the best
practice that most bankruptcy trustees believe to be valid. The practice rules
solely intend to provide guidance and are not intended to be enforceable or
binding in any way.'¥’

ESG in financing

Before concluding this synopsis with a roadmap for policymakers, we synthesise some of the
emerging market developments and trends in the ESG financing space that may have an impact
on the restructuring sphere in the years to come. The shift towards ESG-friendly policies in financial
markets is happening slowly but surely. As financial institutions, spurred on by central banks,
imbed ESG factors into the construction and management of their investment and loan portfolios,
less ESG-friendly industries and sectors may see less capital available for deployment. Companies
exposed to greater ESG risk may experience an increase in their cost of capital,’™ as well as added
costs of complying with ESG requirements, threatening their profitability and ability to reliably
service their debt.

A common trend observed in many of the jurisdictions surveyed is the significant rise in financial
institutions participating in international efforts to achieve ESG targets in their lending and
investment portfolios or to apply ESG-risk management policies in their investment decisions.
These efforts include:

148 South Africa report, section 4.3.

149 The Netherlands report, section 4.3.

150 As discussed in the introduction, credit ratings agencies such as Moody's and Standard and Poor’s now
directly integrate ESG risk assessment in their credit ratings, which ultimately makes capital costlier for
companies with greater ESG risk.
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* the United Nations Environment Programme Finance Initiative (UNEPFI) Net-Zero Banking
Alliance, which is an international consortium of 130 banks from 41 countries representing US
$74 trillion in assets (over 40% of global banking assets). Banks in the Net-Zero Banking
Alliance have committed to reduce the greenhouse gas emissions attributable to their lending
and investment portfolios, with the aim of achieving net-zero emissions by 2050. They have
also committed to setting emissions targets for 2030 (or sooner), publishing emissions data in
line with best practice, and within a year of setting targets, disclosing progress on their
transition strategy and setting out proposed actions and climate-related sectoral policies. The
banks’ first 2030 targets will focus on priority sectors which are the most greenhouse gas-
intensive sectors within their portfolios;™’

» the UNEPFI's Principles for Responsible Banking, which commit signatories to aligning their
business strategy with the UN Sustainable Development Goals and the Paris Climate
Agreement. There are currently 324 signatories to the Principles, representing US $89.4
trillion in assets (around 50% of global banking assets). Banks who commit to the Principles
are required to undertake a three-step process of: (i) identifying the most significant impacts
of products and services on the societies, economies and environments the bank operates in;
(i) setting and achieving measurable targets in the bank’s areas of most significant impact;
and (iii) publicly reporting on progress on implementing the Principles;'*? and

» the Equator Principles, which prescribe a set of principles for the assessment, management
and monitoring of environmental and social risks when financing large infrastructure and
industrial projects. The Equator Principles have been adopted by 138 financial institutions in
38 countries. The Principles require participating financial institutions to ensure that borrowers
or investees conduct environmental and social assessment, develop management systems to
ensure compliance with the applicable environmental and social standards, engage with
affected communities, workers and other stakeholders, and develop grievance mechanisms to
facilitate resolution with these affected stakeholders. Participating financial institutions are also
required to ensure that an independent environment and social consultant is engaged to
review, monitor and report on a project’'s compliance with the Equator Principles.'?

Relatedly, another major trend which has been observed is the increased issuance of bonds and
loans with an ESG dimension to them. These include:

» sustainability-linked bonds and loans, in which the commercial terms, such as interest rates or
drawdown limits, could be tied to the borrower’s performance on pre-determined ESG

metrics or targets (without any restrictions on what the bond / loan proceeds can be used to
fund);

» green bonds and loans, in which the financing proceeds are used exclusively for green
initiatives - such as renewable energy and green infrastructure projects, pollution prevention,
procuring low carbon transport solutions and climate change adaptation; and

151 United Nations Environment Programme Finance Initiative, Net-Zero Banking Alliance website,

accessible at: https://www.unepfi.org/net-zero-banking (last viewed on 26 May 2023). Among the
jurisdictions surveyed for this book, Australia, Brazil, Canada, Hong Kong, Japan, Mexico, Singapore,
South Africa, Spain, Switzerland, the Netherlands, the United Kingdom and the United States have banks
which are members of the Net-Zero Banking Alliance: see section 5.2 of the respective country reports.
United Nations Environment Programme Finance Initiative, Principles for Responsible Banking website,
accessible at: https://www.unepfi.org/banking/more-about-the-principles/ (last viewed on 26 May
2023). The Principles for Responsible Banking Guidance Document is accessible at:
https://www.unepfi.org/wordpress/wp-content/uploads/2022/04/PRB-Guidance-Document-Jan-2022-
D3.pdf (last viewed on 26 May 2023). The Key Steps to be Implemented by Signatories is accessible at:
https://www.unepfi.org/wordpress/wp-content/uploads/2022/09/13-Key-Steps-to-be-Implemented-by-
Signatories.pdf (last viewed on 26 May 2023).

Equator Principles EP4 (July 2020), accessible at: https://equator-principles.com/app/uploads/The-
Equator-Principles_EP4_July2020.pdf (last viewed on 26 May 2023). Among the jurisdictions surveyed
for this book, Argentina, Australia, Brazil, Canada, Hong Kong, Japan, Mexico, China, Singapore, South
Africa, the Netherlands, the United Kingdom and the United States have financial institutions which are
members of the Equator Principles Association: see section 5.2 of the respective country reports.
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» social bonds and loans to support various social endeavours - such as affordable
infrastructure, access to health and nutrition, affordable housing, employment generation,
food security and access to essential services.

These ESG-linked bonds and loans have been observed in Australia,’* Bermuda,'® Canada,’>
France,’ Germany,'® Guernsey,”? Hong Kong, ' India,"®" Indonesia,'®? Japan,'®® Kenya,¢*
Malaysia, > Mexico,* New Zealand,®” Nigeria,'®® Poland,'®? the PRC,'° Russia,'”' Singapore,'’?
South Africa,'”® Spain,'”* Switzerland,"”® Thailand,"”¢ the Netherlands,’”” Uganda,'’® the United
Kingdom'? and the United States.'®°

In conjunction with developments in the private sector, many central banks and regulators across
the jurisdictions surveyed have launched various initiatives to boost ESG-friendly investments. For
example:

= in Australia, the Clean Energy Finance Corporation (CEFC), a Commonwealth Government
corporation, was established by statute in 2012 with the intention of facilitating increased
flows of finance into the clean energy sector. The CEFC was granted seed capital of AU $10
billion, and operates under executive government mandates to invest those Commonwealth
funds in clean energy projects; '8

* Hong Kong has administered a three-year pilot scheme known as the “Pilot Green and
Sustainable Finance Capacity Building Support Scheme” to provide subsidies for the training
and acquisition of relevant professional qualifications in sustainable finance as part of a
collaborative effort to build capability for the industry; '

* the Monetary Authority of Singapore, which is the central bank of Singapore, has launched
two grant schemes to encourage sustainable bonds and loans: (i) the Sustainable Bond Grant
Scheme, which provides grants to issuers of sustainability-linked bonds to offset the costs of
conducting external reviews or ratings done for the purpose of demonstrating alignment with
any internationally-recognised green, social, sustainability and sustainability-linked principles
or standards; and (ii) the Green and Sustainability-Linked Loan Grant Scheme, which provides
grants to defray the expenses of engaging independent service providers to validate the

154 Australia report, section 5.1.

155 Bermuda report, section 5.2.

1% Canada report, section 5.1.

157 France report, section 5.1.

158 Germany report, section 5.1.

159 Guernsey report, section 5.1.

160 Hong Kong report, section 5.1.
161 India report, section 5.1.

162 Indonesia report, section 5.1.

163 Japan report, section 5.1.

164 Kenya report, section 5.1.

165 Malaysia report, section 5.1.

166 Mexico report, section 5.1.

167 New Zealand report, section 5.1.
198 Nigeria report, section 5.2.

169 Poland report, section 5.1.

170 PRC report, section 5.1.

71 Russia report, section 5.2.

172 Singapore report, section 5.1.
173 South Africa report, section 5.1.
174 Spain report, section 5.1.

175 Switzerland report, section 5.1.
176 Thailand report, section 5.1.

77" The Netherlands report, section 5.1.
178 Uganda report, section 5.1.

179 United Kingdom report, sections 5.1.1 to 5.1.5.
180 United States report, section 5.1.
181 Australia report, section 5.3.

82 Hong Kong report, section 5.3.
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green and sustainability credentials of qualifying loans, as well as grants to encourage banks
to develop green and sustainability-linked loan frameworks;'®® and

= in Malaysia, the Securities Commission Malaysia has launched the Sustainable Responsible
Investment Sukuk (Islamic bonds)'* and Bond Grant Scheme, which covers up to 90% of the
actual costs incurred by issuers on external assessments conducted to ensure their
compliance with the Sustainable Responsible Investment Sukuk Framework. '8

Additionally, in many jurisdictions surveyed, financial regulators are now requiring financial
institutions such as banks and insurance companies to incorporate climate and social risk
assessment and management into their existing risk management frameworks.'8 Financial
regulators in Australia, Canada and Hong Kong have also conducted climate risk assessments to
assess the potential impact of climate change on their respective financial sectors. Notably, the
Australian Prudential Regulation Authority (APRA) in Australia has observed that climate risk
impacts are likely to be concentrated in specific industries that are more exposed to transition
risks, such as mining, manufacturing and transport. In response to the potential losses, the
Australian banks that underwent the climate risk assessments predicted that they would adjust
their risk appetites and lending practices, such as cutting back on high loan-to-valuation lending
and reducing their exposure to higher risk regions and industries.'®

The various trends discussed above are still in their nascent stages. However, as momentum
builds on these developments, tectonic shifts will occur within the financial landscape. Ultimately,
the diversion of capital towards more ESG-friendly businesses and away from less ESG-friendly
ones might pose challenges to certain industries that are exposed to greater ESG risk (such as the
fossil fuels sector and connected support services like exploration, extraction, refining and
transportation). There is a danger of a "perfect storm” brewing, as the companies that are most
exposed to ESG risk could also be the most susceptible to facing the ESG problems discussed in
this book. Cases such as Apex Oil (discussed in section 3) and Orphan Well (discussed in section
4.1) involving oil companies illustrate how serious environmental issues can arise in the wake of
insolvency. It is critical for policymakers to look ahead to address these risks pre-emptively.

Roadmap ahead

Despite the wide differences in restructuring and insolvency regimes across the globe, this
synopsis (informed by the accompanying jurisdictional reports) has highlighted some broad
commonalities in how ESG issues can be addressed under restructuring law. There are targeted
ways of protecting ESG interests within the restructuring space which do not require a wholesale
reworking of restructuring laws.

To aid policymakers that are considering ESG reform under their restructuring laws, the Annex
below synthesises the key issues that should be considered under the various topics analysed in
this book. The aim of the Annex is to provide a roadmap to guide policymakers on the specific
areas that can be considered in their reform agenda. The roadmap is not intended to be
prescriptive in nature, as the right balance of the competing policy considerations will necessarily
be different for each jurisdiction, depending on local social, economic and other issues.
Nevertheless, policymakers can take guidance from the approach adopted by other jurisdictions
where relevant to aid their reform efforts.

183 Singapore report, section 5.3.

184 Sukuk refers to Islamic bonds.

185 Malaysia report, section 5.3.

186 Australia, Brazil, Canada, Germany, Hong Kong, Kenya, Malaysia, Nigeria, Singapore, South Africa,
Uganda and the United Kingdom: see section 5.3 of the respective country reports.

187 Australia report, section 5.3.
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Annex: policy roadmap for ESG issues in restructuring matters

Topic

Issues to consider

Restructuring
of liabilities

Environmental liabilities

» Should certain types of environmental liabilities such as fines or statutory
liabilities (e.g. clean-up costs) be granted preferential treatment over
unsecured debts? (see Table 1)

» Should clean-up costs incurred by government regulators be secured
over the property on which environmental clean-up action was
performed? (see Table 2)

» Should certain types of environmental orders issued by regulators be
non-dischargeable in a restructuring? (see Table 3)

» For jurisdictions with disclaimer regimes, should environmental
obligations be capable of being disclaimed and under what conditions?
(see Table 4)

Health and safety-related liabilities

= Should certain types of health and safety-related liabilities (such as work
injury compensation or personal injury claims) be granted preferential
treatment over unsecured debts? (see Table 5)

= Should certain types of health and safety liabilities (particularly
employment-related liabilities) be secured over the employer’s property?
(see Table 6)

Third party releases in favour of directors and officers

= Should third party releases in favour of directors and officers (particularly
relating to non-guarantee claims) be permitted, and, if so, under what
conditions? (see Table 7)

Protection of
stakeholder
interests

Environmental interests

» Should environmental protection authorities be granted standing to
object to a restructuring, for example if there is uncertainty about the
debtor’s ability to meet its environmental obligations? (see Table 8)

= |f a restructuring plan involves matters that require the permission,
authorisation, or a licence by an environmental regulator, should it be a
condition for the court’s approval of the restructuring plan that the

environmental regulator does not object to the restructuring? (see Table
8)

Labour interests

» Should employees be entitled to appoint at least one representative on
the creditors’ committee (if any) in a restructuring? (see Table 9)

* Should trade unions or other employee representative bodies be given
rights to represent employees in any negotiations or court proceedings in
a restructuring? (see Table 9)
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* Should courts be empowered to establish committees for employees and
/ or to appoint representative counsel for employees where necessary to
protect the employees’ interests? (see Table 9)

Board / management conflicts

* In debtor-in-possession restructurings, if the directors and / or managers
are receiving any benefits under the restructuring (such as shares under a
management incentive plan), what measures should they be required to
take to minimise conflicts of interests and what factors should a court
consider in determining whether to permit such arrangements? (see Table
10).

“Soft law”
framework

Environmental protection

» What guidelines or best practices should be followed in relation to
dealing with environmental matters in a restructuring (such as
environmental assessments, communication with environmental
regulators and addressing situations where there is insufficient funding to
comply with environmental obligations)? (see Table 11)

Protection of employee rights

» What guidelines or best practices should be followed in relation to
dealing with the retrenchment of employees in a restructuring (such as
considering potential alternatives to retrenchment, communication with
unions and employees and the use of fair and objective criteria for
retrenchment)? (see Table 12)

Avoidance of conflicts of interests for restructuring professionals

» What guidelines or best practices should be followed by restructuring
professionals in identifying potential conflicts of interests, applying
safeguards in the event of such potential conflicts and determining
circumstances in which conflicts of interests are unavoidable and a
professional should decline an appointment? (see Table 13)
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ARGENTINA ESG IN RESTRUCTURING

1.1

1.1.1

General overview of the restructuring regime

Law Nr 24522 (as amended, the Argentine Bankruptcy Law or ABL) provides the general regime
for reorganisations and bankruptcy proceedings in Argentina. The formal procedures in the ABL
for companies in financial distress are the reorganisation proceeding (concurso preventivo), the
bankruptcy proceeding (quiebra) - the aim of which in principle is the liquidation of the assets of
the insolvent person or entity - and an out of court restructuring (acuerdo preventivo extrajudicial
or APE).

There are special legal frameworks for certain insolvency cases, such as those of financial entities’
and insurance companies.? In addition, Law Nr 25284 provides a particular insolvency framework
for the restructuring of certain sports organisations. Under this regime, when a non-profit sports
organisation is declared bankrupt, an administration trust is created with all the assets of the
debtor and managed by a fiduciary body, judicially monitored. The fiduciary body is entrusted
with the liquidation of the assets and distribution of the proceeds with the admitted creditors, as
per the priorities set out in the ABL.

Formal restructuring procedures

The ABL provides for two statutory restructuring proceedings that may only be commenced by
the debtor: the reorganisation proceeding (concurso preventivo) and an out of court restructuring
proceeding (the APE).

Reorganisation proceeding

The main formal restructuring proceeding is the concurso preventivo, a voluntary insolvency
proceeding through which the debtor attempts to continue its activities by restructuring its
obligations. The goals of this proceeding are to permit the reorganisation of a debtor’s business
in order to avoid liquidation (quiebra), to develop a plan for the payment of creditors’ claims, and
to allow the continuation of the debtor’s activities as a viable entity. The proceeding has certain
similarities to the United States Chapter 11 proceeding. Certain entities are not eligible for a
concurso preventivo (e.g. financial entities and insurance companies, among others).

With the commencement of the concurso preventivo, the court appoints a provisional creditors’
committee comprised of the three unsecured creditors with the largest claims as declared by the
debtor and a representative of the debtors’ employees. Members of the committee are then
replaced when categories of creditors are established and the creditors with the largest claims in
each category and two representatives of the debtors’ employees are appointed to the committee.
The final creditors’ committee is proposed by the debtor in the restructuring plan and continues to
function in the event of a subsequent bankruptcy proceeding (e.g. if the voluntary restructuring
fails). The creditors’ committee acts as an information and advisory body and the final committee
(proposed in the plan) monitors the performance and execution of the approved restructuring
plan.

In addition to the creditors’ committee, the trustee (sindico) plays a key role in a concurso
preventivo, protecting creditors’ interests and providing information and advice. The trustee
supervises the management and administration of the company and advises the court about the

! Law Nr 21526 (Financial Entities Law) provides the rules for the insolvency of banks or financial entities
and sets out a special procedure to be followed before the Central Bank of Argentina, which may exclude
and transfer certain assets and liabilities to a trust, as allowed under section 35-bis of the Financial Entities
Law. The list of secured creditors with priority over the trust's assets includes the credits of depositors,
labour claims and the Central Bank of Argentina. Assets not transferred to the trust shall be sold and the
liquidator, appointed by the court, shall distribute the proceeds between the creditors whose proof of
claim has been accepted, following priorities set out in the Financial Entities Law.

2 Theinsolvency of insurance companies is covered by Law Nr 20091. Liquidation proceedings require
the intervention of the Insurance Commission (Superintendencia de Seguros de la Nacion). Beneficiaries
of life insurances and insurance claims credits are afforded general priority over unsecured claims.
Liquidation shall be carried out by the liquidator, acting as trustee, appointed by the Insurance
Commission.
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claims submitted and the debtor’s restructuring plan, as well as preparing and rendering special
reports about the claims and the evolution of the company’s business.

The court order instituting the concurso preventivo triggers the automatic stay of new monetary
claims whose cause or title pre-dates the filing of the concurso preventivo. These claims can then
only be submitted to the appointed trustee under a system whereby the creditors file their proofs
of claim (verificacién de créditos). This order also suspends any enforcement of pre-petition claims
not secured by pledge or mortgage. However, there are some exceptions, such as certain types of
judicial procedures filed before that date, which may continue their proceedings at their original
courts, and labour claims, among others. The commencement of the concurso preventivo also
causes the accrual of interest on claims (except for certain labour claims) not secured by pledge or
mortgage to be suspended.

During a concurso preventivo, the debtor conserves possession and administration of its assets in
the ordinary course of business, subject to certain restrictions. The debtor will be under the
supervision of the trustee, who will have full access to the company's business records and will
report any breach or violation to the court. For performing certain acts regarding registrable assets
(such as real estate, airplanes and vehicles), disposal or lease of going concerns, granting of
pledges and any other matters outside the ordinary course of business, the debtor shall request
the court’s authorisation.

In the initial order opening the proceedings, the court prescribes a timeframe for the pre-petition
creditors (secured and unsecured) to submit their proofs of claim before the trustee. At the end of
that period, the trustee issues a report with its recommendation as to whether to accept or reject
(totally or partially) the claims submitted and the court then issues a ruling about the claims filed
(resolucidn verificatoria). Only creditors who are verified and recognised in the ruling will have
voting rights regarding the debtor’s restructuring plan.

Any claim against a company may be restructured under a concurso preventivo, including
contingent, unproven or unliquidated claims. There are no restrictions on the types of debt which
may be restructured under a reorganisation proceeding. Non-monetary claims (obligaciones de
hacer o de no hacer) shall be converted into a monetary claim for all purposes of the proceeding.?
If the court does not admit a claim in the resolucién verificatoria, the creditor can request a review
of the decision before the same court but in a special ancillary proceeding where the creditor
shall offer more evidence to support its claim. When an interested party does not file a review
motion against the first decision and does not file an appeal against an unfavourable decision,
those decisions have the effect of res judicata. Creditors who do not present the proof of claim in
due time can present a late filing (verificacién tardia), but they shall not be entitled to vote or
consent to the plan.

The debtor shall present its restructuring plan aimed, at least, towards unsecured creditors. The
debtor may include, at its discretion, secured creditors in the plan but in that case it must obtain
the unanimous consent of secured creditors with special preference. The debtor enjoys an
exclusivity period (of 90 to 120 business days) to offer a restructuring plan and obtain the consent
of the majority of creditors representing more than one half in number (headcount majority) and
at least two thirds of the principal amount of the claims (principal majority) subject to the plan.
Controlling shareholders, managers, directors or their assignees (appointed within one year prior
to the filing date) do not have voting rights.

Creditors are separated into classes and a distinction is made between secured, unsecured,
unsecured labour and contractually subordinated claims. The debtor may propose, based on
reasonable grounds, to divide the creditors further into subcategories, such as financial creditors,
service providers and tax authorities. However, the debtor must obtain at least the legal majorities
(headcount and principal) for the restructuring plan in each class of unsecured creditors. Therefore,
depending on the composition of the unsecured creditors’ category, the debtor may easily
negotiate and gather consents in a general category of unsecured claims, without dividing creditors
into subcategories.

3 ABL s19.
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1.1.2

If, at the end of the exclusivity period, the debtor does not obtain consent to the plan reaching the
legal majorities, the court can exercise its cram down power and impose the plan over the non-
consenting creditors where:

* the debtor has obtained the majorities in at least one category of creditors;

* the collective creditors’ consents represent at least three quarters of the aggregate principal
amount of unsecured claims;

» the plan does not discriminate between the dissident categories of creditors (such as banning
the creditors from electing an available alternative restructuring option, if any); and

= payment received under the plan is not less than the dividend the dissident creditors would
receive in a bankruptcy proceeding, liquidating the debtor’s assets.

Provided the debtor has obtained the legal majorities (headcount and principal majority), the
court shall issue a resolution stating that the debtor has obtained the necessary majorities for
approval of the restructuring plan. Within a specific timeframe of five days after the resolution, the
plan may be challenged by dissenting creditors involved in the restructuring. There may be
challenges to the calculation of the required majorities or alleging concealment or exaggeration
of the assets or liabilities, among others. The court shall analyse any challenge submitted and
adjudicate bankruptcy if the challenge is admitted, except in the case of certain companies
(limited liability companies and corporations) that follow a different procedure called “salvataje”.*

If no challenges are filed, the court shall examine the terms offered in the debtor’s plan. Even if the
debtor has achieved the legal majorities, the court is entitled to reject endorsement of the plan if it
does not comply with the rules of the ABL, or if the terms are deemed abusive. The ABL does not
provide significant criteria for assessing whether a restructuring plan may be deemed fair or
abusive. Several guidelines have been provided by case law and scholars, whose aim is to
distinguish between fair and abusive restructuring plans, for example through comparison of the
dividend derived from liquidation vis-a-vis the amount to be paid under the plan, verification that all
creditors are equally treated within each category and that no unfair discrimination prevails, and
confirmation that there are no excessive sacrifices imposed on dissident creditors. In certain major
cases based on the number of workers of the company, the magnitude of the company in the
market and the macroeconomic context of the country, the courts have granted the debtor a new
opportunity to improve the terms of the plan (what has been called the third way).

If the restructuring plan is endorsed and approved by the court, it becomes binding on all pre-
petition unsecured creditors, whether or not they have consented to the plan.

Out of court restructuring

The ABL provides a framework for the acuerdo preventivo extrajudicial, that is basically an
agreement entered into by a debtor and a certain majority of its creditors that may be binding on
all the creditors involved in the agreement if the court endorses the plan, whether the creditors
have expressly accepted the plan or not. It has certain similarities with the pre-packaged
proceeding under the United States Bankruptcy Code.

A debtor that suspends its payments or is undergoing economic or financial difficulties of a
general nature may reach an agreement with its creditors and then submit the agreement for
judicial endorsement. The debtor starts negotiating a plan proposal with its main creditors with
the aim of obtaining the required creditors’ consents to meet the headcount and the principal

4 Ifthe debtor is a limited liability company, corporation, cooperative or company with state participation,
before declaring the debtor bankrupt, the court shall initiate a bidding process opened with a five-day
period for the registration of the creditors, workers' cooperative or other third parties interested in
acquiring the debtor's equity and submitting alternative competing reorganisation plans. The debtor
may also file a new competing restructuring plan or continue gathering consents for the previously
submitted plan. If there is no alternative reorganisation plan or no plan is agreed to by the requisite
majority of creditors, the court will declare the debtor bankrupt.
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1.2

majorities and then requesting the judicial endorsement of the APE. The plan may contain
precedent conditions that need to be complied with to become effective, such as a specific
deadline or a certain minimum of consenting creditors. The debtor seeking endorsement of an
out of court restructuring agreement keeps possession of its assets and full administration of its
property without limitations, other than those expressly assumed by the debtor in the agreement
covenants.

In order to request judicial endorsement, the debtor must meet minimum formal requisites
(similar to those required for a concurso preventivo, related to assets and liabilities) and
substantive requisites, such as consents granted by creditors representing the legal majorities.
The APE is not applicable to debtors that do not qualify for bankruptcy proceedings or that have
special insolvency proceedings (such as financial entities or insurance companies).

When the company files for judicial endorsement of the plan, the court analyses the equal
treatment of all the creditors, whether or not the restructuring plan can reasonably be achieved
and if the terms are abusive (such as offering less than creditors will collect in a bankruptcy
proceeding). If the restructured debts include publicly offered notes, negotiable obligations or
other securities, the debtor will generally carry out an exchange of its outstanding notes for new
notes reflecting the terms of the restructuring. In addition, the APE allows the debtor to direct the
restructuring towards certain groups of creditors (such as financial creditors), setting aside other
kinds of liabilities (such as tax authorities or providers).

The debtor may propose to classify creditors into subcategories, as in the concurso preventivo,
but shall gather consents in all categories, as described above.

The restructuring plan is governed by contract law and may contain whatever provisions the
debtor and the participating creditors deem convenient. A judicially endorsed plan shall have the
same effect as a restructuring plan obtained in a formal judicial reorganisation proceeding (a
concurso preventivo).

An APE is a simplified procedure (much faster than a concurso preventivo), it entails minor costs
(the court tax is lower, and the procedure does not require a trustee appointed by the court) and
failure to obtain court approval of the plan does not imply adjudication of bankruptcy.

Informal restructuring procedures

Informal restructurings are conducted primarily on a consensual basis and are governed by non-
statutory frameworks.

A consensual restructuring frequently starts with the appointment of legal and financial advisers,
and in scheduling meetings with the main creditors to analyse the current financial status and
possible restructuring schemes. From a debtor’s perspective, standstill agreements or default
waivers form part of initial conversations; while creditors, on the other hand, frequently form a
steering committee as a supervisory body to monitor financial status and approve some relevant
acts (such as the transfer of assets, material disbursements, new indebtedness and the granting of
securities). A controller may be appointed by the creditors' steering committee for inside
supervision of the company.

Negotiations with certain creditors, as members of an ad hoc steering committee, may evolve in
the launching of a proposal. If the proposal receives the support of a significant majority of
creditors, the restructuring of the indebtedness could be managed through a voluntary exchange
agreement and, should consenting creditors reach a certain legal threshold, the debtor may
reserve the right to convert this voluntary exchange into an acuerdo preventivo extrajudicial and
request court approval, as described above.
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2.

2.1

2.1.1

Restructuring of ESG-related liabilities
Environmental (E): restructuring environmental liabilities

Environmental liabilities may be restructured in the same way as ordinary claims under a
restructuring proceeding (concurso preventivo) or an out of court restructuring (APE).

The Argentine Bankruptcy Law does not provide for particular solutions concerning the treatment
of environmental liabilities. There are no special restrictions or conditions that apply when
restructuring environmental liabilities.

Types of environmental liabilities

In a federal country such as Argentina, environmental rights and the protection of the environment
in general are contemplated in the National Constitution since the 1994 Amendment. The
Argentine system is one in which three levels or tiers of authorities may exercise concurrent (and
sometimes overlapping) jurisdiction. Aside from the national level, the country’s 23 provinces and
the Autonomous City of Buenos Aires have their own environmental laws and regulations. Further,
the several municipalities comprising a province may also have ordinances and enforcing agencies
of their own.

At the national (federal) level, the basic statute is the so-called General Environmental Law Nr
25,675, which - according to the Constitution - sets up the minimum environmental policy
standards to be observed by all jurisdictions within the country. Provinces may establish standards
which are more stringent than those set forth by the General Environmental Law. The provinces
(and the City of Buenos Aires) cannot, on the other hand, establish standards which are less
demanding than those fixed at the federal level. Finally, even at the federal level, a number of
other laws and regulations may apply.®

As a general overview, of the broad spectrum of issues related to the protection of the
environment, a company in Argentina may face the following environmental liabilities:

» prevention and remediation - in general terms, preventive and / or remedial actions may be
brought as claims before a court handling insolvency proceedings such as a concurso
preventivo. As discussed above, monetary claims may be filed under the ABL, while
proceedings aimed at the specific performance of an obligation (to engage in or to abstain
from certain action, in this case one of an environmental nature), shall be converted into
monetary claims and subject to the restructuring proceeding;

»  civil claims such as claims in tort and claims in contract - according to the General
Environmental Law, whenever restitution of the environment to its prior condition becomes
technically impossible, or non-feasible, the party responsible for the environmental damage
may be ordered to pay monetary compensation to a special Compensation Fund, which at
the federal level has not become fully operative as of this date. The compensation would be

5 Law Nr 13,273 on the Defence, Improvement and Expansion of Forests; Law Nr 17,319 on Hydrocarbons;
Law Nr 20,284 on the prevention of critical situations of atmospheric pollution; Law Nr 22,351 on National
Parks, National Reserves and Natural Monuments; Law Nr 22,421 on Wildlife Conservation; Law Nr
22,428 on the promotion of private and public action aimed at the conservation and recovery of the
productive capacity of soils; Law Nr 24,051 on Hazardous Waste; Law Nr 24,585 on Environmental
Protection for Mining Activity; Law Nr 25,018 on Radioactive Waste Management; Law Nr 25,612 on
Integral Management of Industrial Waste and Service Activities; Law Nr 25,670 on Minimum Budgets for
the Management and Elimination of PCBs; Law Nr 25,688 on Environmental Water Management; Law Nr
25,831 on Free Access to Public Environmental Information; Law Nr 25,916 on Household Waste
Management; Law Nr 26,168 on creation of the Cuenca Matanza Riachuelo Authority as an
interjurisdictional public law entity; Law Nr 26,331 on Minimum Budgets for Environmental Protection of
Native Forests; Law Nr 26,562 on Minimum Budgets for Control of Burning Activities; Law Nr 26,639 on
Minimum Budgets for the Preservation of Glaciers and the Periglacial Environment; Law Nr 26,815 on Fire
Management; Law Nr 27,037 on Protected Marine Areas; Law Nr 27,279 on Minimum Budgets for
Environmental Protection for the Management of Phytosanitary products Empty Containers; Law Nr
27.520 on Minimum Budgets for Adaptation and Mitigation of Global Climate Change; among others.
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determined by a judge. In theory at least, monetary compensation determined in this way (in
lieu of actual remediation) could be subject to the rules of the ABL if the obligation to be
payable to the Fund originates prior to the debtor’s filing for protection under the ABL. In
such a hypothetical event, the Fund, which is expected to be set up as a Public Trust, would
be in a position to file a proof of claim as any other unsecured creditor.

Aside from the above (which deals with damages to the environment itself), in the case of an
individual loss derived from damage to the environment (such as loss of property or personal
injuries), the person directly harmed by the event will be entitled to file a claim in a
restructuring proceeding.

In addition, the Ombudsman, environmental associations, national, provincial or municipal
states are entitled to submit claims, including class actions in case of environmental damage;
and

* fines imposed by governmental authorities - state agencies® have sanctioning powers to
apply fines for breaches of environmental duties. Agencies are empowered to issue debt
determinations and specify their amounts. Other provincial or municipal agencies may also
have local powers to monitor and sanction companies for breach of environmental duties.

2.1.2 Priority given to environmental liabilities

2.1.3

2.2

As a general rule, environmental liabilities are unsecured claims in a restructuring proceeding.
Only claims of providers for any work performed on specific assets that remain in the power of the
debtor may be deemed as secured claims.”

In case the company is declared bankrupt, some environmental claims originating after
adjudication of bankruptcy arising from the maintenance, management and liquidation of the
assets of the debtor may be considered as maintenance and court expenses and paid
immediately.®

Disclaimer of environmental obligations

Environmental liabilities existing prior to the filing may be restructured under the restructuring
process. However, a company will maintain its statutory or contractual obligations under the
proceeding and post-restructuring process. The restructuring process does not entail, in
Argentina, any change in its post-restructuring environmental obligations, and thus, the company
may incur new environmental liabilities.

In a restructuring proceeding, as the company is not empowered to perform gratuitous acts, it
shall not be able to disclaim onerous property. Under a restructuring process, a debtor may
transfer any property provided it has obtained prior judicial approval. When the restructuring
plan is judicially endorsed, the transfer of real estate may be subject to the restrictions agreed on
the plan.

Social (S): restructuring health or safety-related liabilities
Health and safety-related liabilities (such as product liability tort claims, civil liability tort claims,

occupational diseases and accidents at work) can be restructured in the same way as ordinary
liabilities of a company.

Such as the Secretariat of Environment and Sustainable Development (under the Ministry of Environment
and Sustainable Development), the main agency empowered to exercise the sanctioning police power at
the national level in environmental matters, or the Authority of the “Cuenca Matanza Riachuelo -
ACUMAR", a public interjurisdictional entity (National state, province of Buenos Aires and CABA) whose
objective is to address the environmental situation of the Matanza Riachuelo river and its surroundings,
backed by sanctioning powers (Resolution No. 12/2019).

7 ABL,s241,1°.

8 Idem, s 240.
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2.2.1

2.2.2

In addition, as per the priority afforded to the claim (whether it is secured or unsecured), liabilities
will have different treatment in the restructuring, as secured creditors are not frequently involved
in a restructuring plan (as it is only mandatory for unsecured creditors). Therefore, secured
creditors excluded from the plan will be entitled to file or continue any legal action seeking
enforcement of their credit.

Types of health and safety-related liabilities
Health and safety-related liabilities may arise from:

= civil claims, such as claims in tort and claims in contract (including consumers). A company
may be liable under the tort of negligence for the negligent manufacture, distribution or
supply of goods or for breach of contractual duties. In addition, as per the Consumer Law Nr
24,240, breach of duty of information and / or duty of care, in particular with respect to
dangerous goods, or liability for defective products, may result in claims filed by consumers;

= occupational diseases and accidents at work. Work accidents and occupational diseases are
mainly regulated by laws Nr 24,557, 26,773 and 27,348. These regulations set forth a
compensation system in the event the employee loses part of his / her working capacity as a
result of an accident at work or an occupational disease. Employers with workers under a
labour contract must provide their workers with a compulsory occupational risk insurance with
a private occupational risk insurer (ART). The compensation payment is the responsibility of
the occupational risk insurer, but the employer may be liable if the compensation is
insufficient to cover the damages suffered by the worker. The creditor of these claims is
always the worker; and

*  municipal fees imposed by competent authorities. The employer is obliged to comply with the
legal rules on hygiene and safety at work. Law Nr 19,587 and complementary regulations set
forth certain standards that are intended to prevent occupational risks. The Ministry of Labor
controls and supervises the compliance with these laws and is empowered to impose
sanctions (fines)? on employers that do not comply. The creditor of this claim is the national or
provincial authority (as appropriate).

Treatment of health and safety-related liabilities

Health and safety-related liabilities that arise out from a labour relationship (occupational diseases
and accidents at work) are afforded with priority and considered secured claims in an insolvency
proceeding. In addition, such labour creditors are entitled to collect their credits with a fast-track
procedure named “pronto pago”'® in a restructuring proceeding.

The Argentine Supreme Court (in re Pinturas y Revestimientos S.A. s/quiebra)'" decided that the
priorities regime provided for in Law Nr 24,522 shall be integrated with the provisions of
international treaties - in the case at hand, ILO Convention Nr 173. Therefore, general preferred
labour claims shall have priority over any other general secured claim, in particular over tax and
social security claims.

Municipal fees imposed by competent authorities shall be considered a secured claim and thus
unlikely to be included in the restructuring plan. Such creditors are entitled to file or continue any
legal action seeking enforcement of their credit after judicial endorsement of the restructuring
plan.

Other health and safety-related liabilities (claims in tort and claims in contract, including
consumers such as product liability claims) are considered unsecured claims and subject to the
restructuring plan to be submitted in the proceeding. Class actions that may have been started
prior to the filing of the reorganisation proceeding may continue while the restructuring is ongoing

7 Law Nr 25,212 sets forth the legal framework of the corresponding sanctions.

0 ABL, s 16.
" Fallos: 337:315.
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2.3

and then, when obtaining the condemnatory ruling, creditors shall file the correspondent proof of
claim to be admitted by the insolvency court and subject to the plan.

There has been an intense debate in Argentina in relation to involuntary creditors,'? holders of
unsecured claims.

The Argentine Supreme Court was called upon to make a ruling in a tort claim based on medical
malpractice suffered by a child at the time of his birth in re Asociacién Francesa Filantrépica y de
Beneficencia s/ quiebra s/ incidente de verificacién de crédito por L.A.R. y otros.® The Supreme
Court, in confirming the ruling of the Commercial Court of Appeals, supported the priorities set
forth in the ABL and considered that the recognition of a specific right in an insolvency proceeding
cannot be derived directly from international treaties.

A few months later and with a different composition (one judge retired from the court), in a similar
claim in tort (malpractice suffered by a child at birth), the Supreme Court in re Institutos Médicos
Antéartida s/ quiebra s/ inc. de verificacién (R.A.F. y L.R.H. de F'* changed its understanding and
declared unconstitutional and inapplicable certain sections of the priority regime of the ABL and
granted the creditor with a super priority privilege over any other secured claim. The Supreme
Court noted that the child that suffered the malpractice was 28 years old and that the vulnerability
of the family and the lack of sufficient economic resources to face the appropriate medical
treatments significantly aggravated the health of the victim. Furthermore, the Supreme Court
pointed out that human rights established both by Argentina’s Federal Constitution and by many
international conventions (such as the Convention on the Rights of the Child, the Convention on
the Rights of Persons with Disabilities, the International Convention on Economic, Social and
Cultural Rights, the American Convention on Human Rights and the Universal Declaration of
Human Rights) led to the conclusion that the claim must be protected with a priority to guarantee
the victim the enjoyment of their right to the highest possible level of health and a full and decent
life. Therefore, the Supreme Court granted the creditor a super priority privilege over any other
secured claim.

In December 2021, Panel F of the Commercial Court of Appeals ruled in an aberrant case (a claim
in tort suffered by a child, a victim of sexual abuse when she was two years old) in re Fundacion
Educar s/ Concurso Preventivo case Nr 23177/2016, that the human rights established by
Argentina’s Federal Constitution, many international conventions’™ and some Federal laws (Law
Nr 26,061 of Comprehensive Protection of the Rights of Children and Adolescents and Law Nr
26,485 of Comprehensive Protection of Women) demand an effective protection to girl victims of
gender violence via the recognition of their rights as irrevocable and intangible. Therefore, the
Court declared inapplicable to the claim the restructuring plan which entailed a haircut and a
payment deferral and ordered the full payment of the credit to the victim.

Governance (G): third party releases in favour of directors and officers of the company
We have not identified cases in Argentina addressing this issue in a reorganisation proceeding.
As a general rule, the reorganisation plan is binding only upon the debtor and the prepetition
creditors comprehended by the plan. The ABL expressly states that guarantors and co-debtors

are not released by the novation that entails endorsement of the plan.

A release to directors and officers in a reorganisation plan shall be deemed a provision in favour
of a third party.

12 Claims in tort in aberrant cases, suffered by a child seriously injured with a permanent disability or a
victim of sexual abuse.

3 Fallos: 341:1511.

4 |dem, 342:459.

5 Convention on the Rights of the Child; Convention on the Elimination of all Forms of Discrimination
against Women; the Inter-American Convention on the Prevention, Punishment, and Eradication of
Violence against Women, known as the Convention of Belém do Para; Convention on the Rights of
Persons with Disabilities; American Convention on Human Rights; Universal Declaration of Human
Rights.
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3.1

3.1.1

3.1.2

3.1.3

3.2

3.2.1

3.2.2

The court shall analyse the fairness of the plan and whether the terms are deemed abusive. Our
interpretation is that the fairness of a release needs to be analysed with increased scrutiny and
only be approved if it is critical or “necessary” to the reorganisation - for example, if the third party
benefiting from the release is funding the company to enable it to fulfil the plan.

Notwithstanding the foregoing, third party releases in Argentina are unlikely to be granted or shall
be ineffective because, if the company is declared bankrupt, the release provided to directors and
officers of the company does not affect the abilities and powers of the trustee or any other creditor
of the insolvent company to file a bankruptcy liability action' for having fraudulently caused,
facilitated, permitted or aggravated the financial status or the insolvency, or a corporate liability
action for negligence or breach of their fiduciary duties.” A similar analysis applies to shareholders
and related companies of the debtor, as bankruptcy liability action and the extension of
bankruptcy petitions will not be affected by a release granted in the plan.

Protection of stakeholders’ interests

Environmental (E): influence by the environmental protection authorities or environmental
advocacy groups in a restructuring

Approving a restructuring plan

As noted, a restructuring plan is subject to the approval of the court and creditors. A restructuring
plan is not subject to the approval of any regulatory body or environmental agency or authority.

Discretion to consider wider public interest concerns

We have not identified cases in which a court has considered environmental issues in deciding
whether to approve a restructuring plan.

Influence by environmental protection authorities or environmental advocacy groups in a
restructuring

As a general rule, there are no statutory provisions which grant environmental protection authorities
or environmental advocacy groups standing to air their views or concerns in a restructuring
proceeding. However, certain government agencies empowered to impose sanctions or fines for
environmental breaches are entitled to file a proof of claim and participate as an unsecured creditor
in the restructuring proceeding.

In addition, considering that the protection of the environment is in the public interest, public or
private organisations may have the right to file motions in a restructuring proceeding, seeking to

protect the environment from continued harmful activities.

Social (S): influence by labour authorities, unions or employee / worker advocacy groups in
a restructuring

Approving a restructuring plan

A restructuring plan is not subject to the approval of any labour authorities, unions or advocacy
groups.

Discretion to consider wider public interest concerns
When the court is called upon to analyse the restructuring plan, it shall consider the equal treatment

of all the creditors, whether the restructuring plan can reasonably be achieved and if the terms are
deemed abusive (such as offering less than creditors will collect in a bankruptcy proceeding).

6 ABL,s173.
7 Law Nr 19,550, s 275.
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3.2.3

3.3

As one of the main goals of the reorganisation proceeding is to allow the continuation of the
company as a viable entity, the court may consider the number of workers of the company, the
magnitude of the company in the market and other key features when deciding whether to
endorse the restructuring plan or grant the debtor a new opportunity to improve the terms of the
plan (the third way referred to above). There is case law in Argentina in that regard.'®

Protection of employee rights
The ABL grants several rights to workers in a restructuring proceeding, as follows:

= fast-track payment (pronto pago): in a concurso preventivo, certain labour claims' are entitled
to special treatment, and immediate payment of their debts may be requested. The debts will
be paid in full, if there are liquid funds available. Otherwise, and until their existence is detected
by the trustee, 3% per month of the debtor’s gross income must be reserved to cover such
claims. The judge may exceptionally authorise the payment of the claims which, due to their
nature or particular circumstances of the creditors, must be applied to cover health, alimentary
expenses or other contingencies that do not allow any delay;

= participation in the creditors’ committee: in a reorganisation proceeding (concurso preventivo),
a creditors’ committee is appointed to act, in addition to the trustee, as an information and
advisory body. As the creditors’ committee shall be composed of representatives of the
debtors’ employees,?® workers of the company will have standing to air their views or concerns
in a restructuring. As a matter of fact, the creditors’ committee shall be heard when the debtor
requests judicial authorisation for performing certain acts (section 16 of the ABL) and has broad
powers of information and advice (section 260 of the ABL) as it is empowered to: request
information from the trustee and the debtor; require the exhibition of books and records;
propose measures for the custody and conservation of the debtor's assets; and request
hearings before the judge; and

» individual control: debtors’ employees are entitled to request information from the trustee
about the creditors (secured and unsecured) that submitted a proof of claim.?'

In addition to the individual rights afforded to workers, if employees of a company undergoing a
restructuring proceeding are members of a trade union,?? the union may be entitled to submit
motions to the court seeking to protect the interests of its members.

Governance (G): board / management conflicts addressed in a restructuring
One of the usual conflicts in a restructuring arises when managers or directors or other

administrators have pre-petition claims and are creditors of the insolvent company. The ABL
resolves that situation, setting forth that controlling shareholders, managers, directors or their

8 See "Argenfruit S.A. en Pedro Lépez e Hijos SACIA p/conc. s/inc. cas” (Supreme Court of Mendoza);
Commercial Court of Appeals: Sociedad Comercial del Plata S.A y otros s/ Concurso preventive”;
"Editorial Perfil S.A. s/ Concurso Preventivo”; “"Hebos S.A. s/conc. prev.”; “Romario SRL s/ concurso
preventivo” (First Instance Commercial Court Nr 14), among others.

Salaries owed to workers, compensation for occupational diseases and accidents at work and those
provided forin arts 132 bis, 212, 232, 233 and 245 to 254, 178, 180 and 182 of the Labour Contract
Regime approved by Law Nr. 20,744; the compensation provided for in Law Nr. 25,877, in arts 1 and 2
of Law Nr. 25,323; inarts 8, 9, 10, 11 and 15 of Law Nr. 24,013; in arts 44 and 45 of Law Nr. 25,345; in art
52 of Law Nr. 23,551; and those provided for in the special statutes, collective agreements or individual
contracts, that enjoy general or special privilege.

With the commencement of the concurso preventivo, the court appoints a provisional creditors’
committee comprised of the three unsecured creditors with the largest claims declared by the debtor,
and a representative of the debtors’ employees. Members of the committee are then replaced when
categories of creditors are established, and the creditors with the largest claims in each category and
two representatives of the debtors’ employees are appointed to the committee. The final creditors’
committee is proposed by the debtor in the restructuring plan, with the representatives of the debtors’
employees that continue in their functions and shall monitor the performance and execution of the
approved plan.

21 ABL, s 34.

22 Governed by Law Nr 23,551.

20
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4.1

assignees (appointed within one year prior to the filing date) do not have voting rights in relation
to the restructuring plan, as they are related creditors and are to be discounted from the
majorities required to support the plan.?

If the directors or managers are receiving shares or options under a management incentive plan
or options scheme as part of the restructuring plan, in return for committing to continuing their
service for the company post-restructuring, all such terms and conditions shall be set out in the
plan. The fairness and reasonableness of the restructuring plan shall be analysed by the court
provided the majorities and formalities have been met.

Outside the restructuring context, the Argentine Companies Law Nr 19,550 sets forth that managers
and directors that have a conflict of interest with the company shall, in light of their duty of loyalty,
refrain from intervening in the transaction and must inform the board of directors and the corporate
statutory auditor (sindico societario) of the conflict.?* The Civil and Commercial Code provides a
similar provision applicable to the rest of the legal private entities and recommends that private
legal entities implement preventive systems for mitigating the risk of conflicts of interest in their
relations with the legal entity.?

In relation to listed companies, the Argentine Capital Market Law Nr 26,831 expands the duty of
loyalty of directors, setting forth, in section 78, that the following acts are comprehended by the
duty:

the prohibition on making use of company assets and the prohibition on making use of any
confidential information for private purposes;

= the prohibition on taking advantage of or allowing another to take advantage, either by action
or by omission, of the company's business opportunities;

* the obligation to exercise their powers only for the purposes for which the law, the statute, the
assembly or the board of directors have granted them; and

= the obligation to scrupulously ensure that their actions never result in a direct or indirect
conflict of interest with those of the company.

In addition, the National Securities Commission (CNV or Comisién Nacional de Valores), to adapt
governance practices and standards to the Corporate Governance Principles issued by the
Organisation for Economic Cooperation and Development (OECD), amended the Corporate
Governance Code by General Resolution No. 797/19. The current Corporate Governance Code
sets forth 29 principles dealing with transparency issues, conflicts of interest with directors’
remuneration, the interests of shareholders and stakeholders and various other topics.

"Soft law” framework

Environmental (E): industry guidelines and / or best practices that are prescribed for the
protection of the environment in a restructuring

We have not identified any industry guidelines and / or best practices prescribed for the
protection of the environment in a restructuring.

Notwithstanding the foregoing, outside a restructuring proceeding, regulation ISO 14001 is an
internationally accepted standard that establishes how to implement an efficient environmental
management system. The regulation seeks a balance between profitability and the reduction of
environmental impact.

23 ABL, s 45.
24 Law Nr 19,550, s 272.
25 Civil and Commercial Code, s 159.
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4.2

4.3

5.1

5.2

Social (S): industry guidelines and / or best practices that are prescribed for the protection
of employee rights in a restructuring

We have not identified any industry guidelines and / or best practices prescribed for the
protection of employee rights in a restructuring.

Governance (G): industry guidelines or codes of conduct relating to the avoidance of
conflicts of interests that restructuring professionals are subject to

We have not identified specific guidelines or codes of conduct for restructuring professionals.
Nevertheless, legal professionals are governed by general rules about the duty of loyalty.

The legal profession is ruled by local laws - therefore, the precise content of the duty may vary
depending on the corresponding venue. In the City of Buenos Aires, Law Nr 23,187 provides
several duties, such as loyalty to the client, information to be provided, and the avoidance of
conflict of interests, among others.

ESG in financing
ESG-linked loans, bonds or investments

ESG financing has consistently been growing in Argentina in recent years. The growth of socially
responsible investment has promoted the creation, by the National Securities Commission (CNV
or Comisién Nacional de Valores), of financial products and regulations aimed at increasing the
finance of projects with environmental and social impact in the capital market.

In accordance with internationally recognised standards, such as the Green Bond Principles, the
Social Bond Principles and the Sustainable Bonds Guidelines prepared by the International
Capital Market Association (ICMA), and the International Climate Bonds Standard created by the
Climate Bonds Initiative, the National Securities Commission issued General Resolution Nr
788/2019 approving the "Guidelines for the Issuance of Social, Green and Sustainable Securities
in Argentina”.

In 2021, the National Securities Commission issued General Resolution Nr 896 approving three
Sustainable Guidelines that are relevant for Socially Responsible Investment (SRI):

*  Guide for Socially Responsible Investment in the Argentine Capital Market;
=  Guide for the Issuance of Social, Green and Sustainable Bonds; and
=  Guide for External Reviews of Social, Green, and Sustainable Bonds.

These guides are not mandatory, but their objective is to create an orientation and consultative
framework, in order to transmit and raise awareness about the different aspects that encompass
sustainable finance. This will allow the development of a theoretical framework and a common
language to provide clarity to the concepts related to ESG principles in the Argentine capital
market.

Within the framework of General Resolution Nr 885/2021, a special regime aimed at promoting
investment in ESG marketable securities, the National Securities Commission authorised different
types of ESG investment funds (Fondos Comunes de Inversién Abiertos ASG). Recently, the
National Securities Commission issued General Resolution Nr 940/2022 setting forth a simplified
framework for issuing guaranteed bonds with social impact applicable to entities intending to
finance eligible social projects.

Financial institutions (banks and funds) and their commitment to achieve ESG targets

Financial institutions in Argentina have adopted many guidelines and standards that address the
impact of climate change in the financial services markets, such as the Paris Agreement (the
instrument under the United Nations Framework Convention on Climate Change adopted on 12

59



ARGENTINA ESG IN RESTRUCTURING

5.3

December 2015), the Sustainable Development Goals (SDGs) of the 2030 Agenda for the
Sustainable Development, the Principles for Responsible Investment (PRI), the Principles for
Banking Responsible of the Financial Initiative of the United Nations Environment Programme
(UNEP FI), the Equator Principles, and the standards prescribed by the Financial Stability Board
(FSB) within the G20 group, among others.

In 2019, with the support of IDB Invest (a private arm of the Inter-American Development Bank)
and Fundacién Vida Silvestre Argentina, the most important public and private banks of
Argentina executed the Sustainable Finance Protocol for promoting a unified sustainability
strategy in the Argentine banking system. The initiative established a framework on four key
points:

= develop internal policies to implement sustainability strategies;

= create financial products and services to support the financing of projects with a positive
environmental and social impact;

* optimise current risk analysis systems with an environmental and social focus; and
*= promote a culture of sustainability.
Promoting ESG by the central bank and regulators

Fostered by the Technical Committee for Sustainable Finance,? the main regulatory entities of the
banking, insurance and capital market sector - the Ministry of Economy, the Argentinian Central
Bank, the National Securities Commission and the Insurance Superintendency - entered into an
agreement in September 2021, aiming to create the conditions for the financial sector to attract
public and private investments that contribute to achieving ESG objectives, within the framework
of the Sustainable Development Goals.

Regulators in the agreement stated their commitment to the following policies:

= promote the development of sustainable financing in the country and promote adequate
incorporation, management, regulation and supervision of risks associated with ESG criteria, in
order to design policies that contribute to the strengthening, development and stability of the
Argentine financial system;

* prepare ajoint long-term agenda for incorporating ESG criteria into their business strategies;

= advance in the evaluation and mitigation of the potential risks, linked to ESG factors, such as
financial risks associated with the climate and towards a low carbon economy;

= promote communication channels, joint work mechanisms and coordination spaces between
the public and private sectors, for incorporating sustainable finance criteria; and

= contribute, within the framework of the Technical Committee for Sustainable Finance, in
designing a national strategy for the development of sustainable finance in Argentina.

Argentina also participates in the Financial Stability Board, an international body that monitors
and makes recommendations about the global financial system, and the International Platform on
Sustainable Finance, a forum for dialogue between policymakers, with the aim of increasing the
amount of private capital being invested in ESG investments.

26 Mesa Técnica de Finanzas Sostenibles (MTFS), a permanent group for exchanging information,
discussion, coordination and evaluation of public policy actions, strategies and activities, with the
objective of developing and strengthening sustainable finance in Argentina. It is composed by the
Ministry of Economy, the Argentinian Central Bank, the National Securities Commission, the Insurance
Superintendency, the National Argentinian Bank (Banco de la Nacién Argentina), the Investment and
Foreign Trade Bank (BICE), the Ministry of Productive Development, the Ministry of Environment and
Sustainable Development, among others.
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1.1

General overview of the restructuring regime

A proper understanding of the Australian corporate restructuring regime and its interaction with
ESG matters must begin with a broad overview of the Australian legal system.

The Commonwealth of Australia is a federation of six states. The Commonwealth also contains
two self-governing internal territories. Each of the Commonwealth, the states and the territories
has its own law-making powers.

Australia has a common law legal system which inherited many characteristics from English law.
There is a single common law of Australia.’

Most of the laws regarding corporate insolvency and restructuring are found in the Commonwealth
Corporations Act 2001. Laws regarding corporate governance are largely created by the
Corporations Act and the common law, but laws regarding environmental standards and employee
rights originate in Commonwealth, state and territory statutes as well as the common law.

Formal restructuring procedures

Australia has only one in-court restructuring procedure: the scheme of arrangement. Itis a court-
supervised procedure which is capable of compromising the rights of a company'’s creditors and
members and is frequently used for the reorganisation of both debt and share capital. A scheme
of arrangement can be commenced inside or outside liquidation.? The existing management
remains in place, although if the scheme occurs within liquidation, the powers of management are
attenuated by the liquidation and are subject to the powers of the liquidator.

There are five stages in the scheme of arrangement process.

First, the terms of the scheme must be determined, and an “explanatory statement” (or scheme
booklet) prepared.

Second, the company (or less commonly, its liquidator, a creditor or a shareholder) must make an
application to a court for the convening of a scheme meeting (or scheme meetings) and the
approval of the explanatory statement. That application must be served on the corporate regulator
(the Australian Securities and Investments Commission or ASIC), which must be given the
opportunity to examine the proposed terms of the scheme and the explanatory statement, and to
make submissions to the court.

One of the most important matters considered by the court in determining whether to approve the
convening of meetings is the division of the creditors and members into “classes”. Such a division
occurs whenever the rights and entitlements of a particular group, considered in the context of the
proposed scheme, are so dissimilar from those of the remainder “as to make it impossible for them
to consult together with a view to their common interest.”?

Third, if the court approves the holding of meetings and the explanatory statement, the meetings
are convened and the explanatory statement is sent to members and creditors. A separate
meeting is held for each identified class.

Fourth, the scheme meetings are held, and members of each class are asked to vote on the
question of whether the scheme should be approved. A class is only taken to approve of the
scheme if the resolution to approve it is passed by a majority of voting creditors by number, and

That is, the states, the Commonwealth, and its territories all share a single common law: Lipohar v R
(1999) 200 CLR 485, 505-509 (Gaudron, Gummow and Hayne JJ).

2 Corporations Act, s 411(1).

3 Sovereign Life Assurance Co v Dodd [1892] 2 QB 573 at 583 (Bowen LJ); Re Hills Motorway Ltd (2002) 43
ACSR 101, [12] (Barrett J); First Pacific Advisors LLC v Boart Longyear Ltd (2017) 320 FLR 78, 93-94 [81]
(Bathurst CJ, Beazley P and Leeming JA).
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the aggregate value of those creditors’ debts is 75% or more of the total value of all voting
creditors’ debts.*

Fifth, if each class approves the scheme, a second court hearing is held at which the court is asked
to approve the scheme. The court can approve the scheme subject to alterations or conditions.® A
series of frequently recited principles concerning approval have emerged.® Approval is within the
court's discretion, regardless of the outcome of the first hearing and the class meetings. The court
will usually not attempt to assess the commerciality of the scheme, leaving it to creditors to
determine their own commercial interests. The matters which the court considers in exercising its
discretion include: whether the creditors have voted in good faith and not for an improper
purpose; whether the proposal is so fair and reasonable that an intelligent, honest and properly-
informed member of each class, acting alone, could have approved it; whether all relevant
matters were fully disclosed to the court and fairly disclosed to class members; the existence of
any oppression to minorities; and matters of public policy.

Once approved by the court, a scheme binds every class of creditors or members that has
approved it at the relevant meeting.” A scheme can be used to bind creditors in relation to their
rights against third parties (for example, guarantors).® And it can depart from some aspects of the
insolvency process that would apply in liquidation - for example, pari passu distribution among
unsecured creditors.” But the power of the scheme to alter members’ and creditors’ rights cannot
be used to avoid the operation of any “special and exclusive procedure” laid down by statute.'®
Procedures which have been held to be unavoidable include the statutory requirement that the
rights attached to certain classes of shares can only be varied in compliance with the company'’s
constitution,™ the statutory prohibition on the assets of an insurer in liquidation being applied to
the discharge of non-Australian liabilities'? and the statutory requirement that reinsurance
recoveries of an insurer in liquidation be used to satisfy the insurance liabilities in relation to which
that reinsurance relates.™

Typically, a scheme of arrangement must be administered by an independent registered
liquidator' known as a “scheme administrator”. The appointment of a scheme administrator does
not displace the powers of the company’s directors (save to the extent that the scheme
documents so provide).

Out of court restructuring procedures

There are two forms of statutory out of court corporate restructuring procedure under Australian
law: voluntary administration and small business restructuring. Restructuring by private
arrangement with creditors is also possible.

Voluntary administration

The object of voluntary administration is to maximise the chance of the company'’s business (or as

much as possible of it) continuing in existence, and if that is not possible, to achieve a higher
return to creditors and shareholders than would result from an immediate liquidation.™

4 Corporations Act, s 411(4).

5 Idem, s 411(6).

6 See e.g. Absolute Equity Performance Fund Ltd, in the matter of Absolute Equity Performance Fund Ltd
(No 2)[2022] FCA 1135, [7]-[11] (Halley J), from which the principles recited here have been extracted.

7 Corporations Act, s 411(4).

8 Fowler v Lindholm (2009) 178 FCR 563, 578 [67]-[69] (Emmett, Gordon and Jagot JJ).

?  Re HIH Casualty and General Insurance Ltd (2005) 215 ALR 562, 594 [121], [127] (Barrett J).

10 Australian Securities and Investments Commission v Marlborough Gold Mines Ltd (1993) 177 CLR 485,
501 (HCA).

" Re White Horses Pty Ltd (No 2)[2017]2 Qd R 422, 438 [47] (Bond J).

12 Re HIH Casualty & General Insurance Ltd (2005) 215 ALR 562 (Barrett J).

S Ibid.

4 Corporations Act, s 411(7).

S Idem, s 435A.
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Under voluntary administration, the company's directors remain in place but cede all control of
the company to a “voluntary administrator”,’® who must be an independent natural person who is
also a registered liquidator."’

The voluntary administrator can be appointed by the company’s directors (if they have resolved
that the company is or is likely to become insolvent)® or by an existing liquidator of the company
(if he or she is of the view that the company is or is likely to become insolvent),'? or by a creditor
holding an enforceable security interest over all or substantially all of the company’s property.?°

During the administration, the company has the benefit of a moratorium which protects its
property, stays court proceedings and restricts the exercise of the rights of most secured creditors
and other third parties.?’

The administrator holds a first meeting of creditors within eight days of his or her appointment.2
At that meeting, creditors can vote to appoint a “committee of inspection” and to replace the
administrator.

The administrator investigates the company's affairs, and for that purpose has a right to its
books.?® The directors are obliged to allow the administrator access to the company’s records,
and to provide him or her with a report as to the company’s business and affairs.?*

The administrator must publish a report to the company’s creditors, and then convene a second
meeting of those creditors,?® at which he or she must recommend one of three courses of action:

* that the administration should end, and the company be handed back to its directors;

* thatthe company should be wound up; or

* thatthe company should execute a deed of company arrangement.

The creditors may resolve that the company take one of those three actions.?

A resolution is passed only if it is supported by a majority of voting creditors by number, and the
aggregate value of those creditors’ debts is more than half of the total value of all voting creditors’
debts.Z If only one of those two criteria is satisfied, the chair of the meeting (which will usually be
the voluntary administrator) has the casting vote.

Any deed of company arrangement must propose a “deed administrator” responsible for the
administration of the deed. The voluntary administrator typically becomes the deed administrator,
but the creditors may appoint an alternative deed administrator by resolution at the meeting.?’
Where the creditors resolve that a deed of company arrangement be executed, the company and

the deed administrator must execute it within 15 business days following the meeting (or such
later date as a court may order).3°

6 |dem, s 437A-437D.

7 Idem, ss 448B, 448C.

8 |dem, s 436A.

9 Idem, s 436B.

20 |dem, s 436C.

21 |dem, ss 440A - 441J.

22 |dem, ss 436A.

23 |dem, ss 438A, 438C

24 |dem, s 438B.

25 The meeting must be convened within 20 or 25 business days (dependent of the time of year) after the
commencement of the administration, subject to extension by a court: ss 439A(5)-439A(8).

26 |dem, s 439A.

27 |dem, s 439C.

28 Insolvency Practice Regulations (Corporations) 2001 (Cth), r 75-115.

29 Corporations Act, s 444A(2).

30 |dem, s 444B.
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The deed administrator then administers the deed and (subject to the terms of the deed) the
company is usually returned to the hands of its directors while the deed operates.

The deed must identify (among other things) what property of the company is to be available to
pay creditors’ claims, the nature and duration of any moratorium under the deed, the extent to
which the company is to be released from its debts, the order in which the proceeds of property
are to be distributed among creditors, and the circumstances in which the deed terminates.?’

All creditors are bound by the terms of a deed of company arrangement, although the rights of
secured creditors to enforce their securities are not affected unless the deed says so and the
creditor voted in favour of it.*2 The court retains a power to limit the rights of secured creditors and
owners and lessors of property if the court is satisfied that the enforcement of those rights would
have a material adverse effect on the achievement of the purposes of the deed.® While the deed
remains on foot, the company also enjoys an ongoing moratorium against liquidation applications
and other litigation brought by any person bound by the deed.3*

A deed can release or compromise claims against the company,® but where the deed provides
for the business to continue, it is common for debts owed to those creditors who will continue to
deal with the company to be preserved or to be paid in full.

During the administration period (i.e. until the company enters a deed of company arrangement
or administration is otherwise terminated), guarantees given by the company’s directors and their
relatives may not be enforced without leave of the court.** But a deed of company arrangement
cannot bind a creditor in relation to its rights against a party other than the debtor company (for
example, guarantors).?’

The Corporations Act allows great flexibility in terms of the compromise of debts and the
distribution of property under a deed of company arrangement, but there are two important
exceptions. First, a deed of company arrangement must provide eligible employee creditors with
priority at least equal to that which they would be entitled if the company were in liquidation3®
(although that rule can be avoided by court order or by a resolution of a meeting of the eligible
creditors held before the second creditors’ meeting).?’ Secondly, where a deed departs from the
statutory scheme of priorities or pari passu distribution between unsecured and non-priority
creditors that would apply in a winding up, it may be vulnerable to being set aside by a court on
grounds of injustice or unfair prejudice.*

A deed can provide for the transfer of shares in the company, although consent of the affected
shareholders or leave of a court is required to effect the transfer.*’

A deed comes to an end when: it has satisfied the criteria prescribed by the deed itself; the deed
administrator executes a notice of termination having fulfilled the deed; a court makes an order
terminating the deed; or the company'’s creditors resolve that it be terminated.*?

No court order is required at any stage of the voluntary administration process, and it is common
for a company to complete the entire process from appointment through to deed termination
without the involvement of a court. Nevertheless, the Supreme Courts of the various states and
territories and the Federal Court of Australia have concurrent jurisdiction to hear various
applications concerning the administration and deed administration procedure, the rights and

31 Idem, s 444A.

32 |dem, s 444C.

33 |dem, s 444F.

34 |dem, s 444E.

35 |dem, s 444H.

3¢ Idem, s 400J.

37 Lehman Brothers Holdings Inc v City of Swan (2010) 240 CLR 509.
38  Corporations Act, s 444DA(1).
39 |dem, s 444DA(2), (5).

40 |dem, s 445D(1).

41 Idem, s 444GA.

42 |dem, ss 445C, 445A.
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obligations of the voluntary administrator and the deed administrator and the content, operation
and potential termination of a deed of company arrangement.

Small business restructuring

The object of the small business restructuring provisions is to allow an eligible company to retain
control of its business, property and affairs while developing a restructuring plan with the
assistance of a “small business restructuring practitioner” and to enter into a restructuring plan
with creditors.*®

A company which has total liabilities no greater than AU $1 million, and which is not already the
subject of another statutory insolvency process* may appoint a small business restructuring
practitioner to commence a restructuring if the directors resolve that the company is insolvent or
is likely to become insolvent at some future time.* The restructuring practitioner must be an
independent registered liquidator.*

The company'’s directors remain in place during the restructuring process, but are obliged to attend
on, provide information to, and allow access to the company’s books by, the restructuring
practitioner.*”’” However, the directors may not cause the company to enter a transaction or dealing
affecting the company's property, nor approve such a transaction, unless it is in the ordinary course
of the company’s business or has the approval of the restructuring practitioner or a court.*

During the restructuring, the company has the benefit of a moratorium which protects its property,
stays court proceedings and restricts the exercise of the rights of most secured creditors and other
third parties.®

Within the period of 20 business days following the commencement of the restructuring period
(which may be extended by the restructuring practitioner and by court order),*® the company may
propose a restructuring plan.®' A plan may only be proposed if the company is in substantial
compliance with its obligation to pay employee entitlements and its income tax filing
obligations.>?

The restructuring plan must, among other things, identify the company’s property that is to be
dealt with, and how it is to be dealt with. It may (among other things, and subject to the standard
terms discussed below) authorise the restructuring practitioner for the plan to deal with the
identified property in a specified way, and provide for any other matter relating to the company'’s
affairs. It may not provide for the transfer of property other than money to a creditor or provide for
the company to make payments under the plan more than three years after the day the planis
made.>

The restructuring plan must include standard terms which are prescribed by regulations. Those
terms include a requirement that all admissible debts and claims rank equally and are to be paid
proportionately if the amount available under the plan is inadequate to pay them in full.>* A
restructuring plan may not provide for the transfer of property other than money to a creditor.®®

4 |dem, s 452A.

4 There are other eligibility criteria prescribed by Corporations Act s 453C and Corporations Regulations
2001 (Cth) reg 5.3B.03, which it is not necessary to explain here.

4 Corporations Act, s 453B.

4 |dem, ss 456B-456C.

47 Idem, ss 453F, 453K.

48 |dem, s 453L.

4 Idem, ss 453Q-453T, 454A-454M.

50 Corporations Regulations 2001 (Cth), reg 5.3B.17.

51 Corporations Act, s 455A.

52 Corporations Regulations 2001 (Cth), reg 5.3B.14, 5.3B.24.

3 Idem, reg 5.3B.15(4)(b).

% Idem, reg 5.3B.27.

% Idem, reg 5.3B.15(4)(a).
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As soon as possible after the restructuring plan is made, the restructuring practitioner must:

* make a declaration concerning his or her opinion regarding the company’s eligibility criteria
for restructuring, its capacity to discharge the obligations under the plan, and its compliance
with its disclosure obligations, and explaining the relationship between any affected creditor
and the restructuring practitioner;%¢

= give the declaration to as many of the company’s affected creditors as possible, together with
a copy of the restructuring plan, the restructuring plan standard terms and the restructuring
proposal statement; and

= ask each affected creditor to give a written statement which states whether or not that creditor
accepts the restructuring plan and verifies or disputes the amount of that creditor’s debits.

A proposal to make a restructuring plan lapses if the plan is not accepted within an “acceptance
period” of 15 business days after the plan and other documents are provided to creditors.>” The
restructuring practitioner may cancel the proposal if he or she becomes aware that: the plan is
incomplete in a way which is likely to affect the company’s ability to comply with it; one or more
creditors were not disclosed in the proposal; the proposal was incorrect in a material way or
omitted a material particular; or certain material changes in circumstances have occurred.>®

The plan is accepted if, at the end of the last day of the acceptance period, creditors whose debts
constitute a majority of the value of those debts the subject of responses to the restructuring
practitioner have stated that the plan should be accepted.® The restructuring plan is taken to
have been made at the time of acceptance.®®

A restructuring plan binds the company, its officers and members, the restructuring practitioner for
the plan, unsecured creditors, and secured creditors (to the extent their debts are unsecured or
they consented to the plan).®” While the plan remains on foot, those persons bound by the plan
may not commence or continue a winding up application against the company, or any proceeding
against the company or in relation to its property, or any enforcement process in relation to
property of the company (to recover an admissible debt or claim) without the leave of the court.®?

As with voluntary administration, during the restructuring period (i.e. until the company makes a
restructuring plan or the restructuring is otherwise terminated), guarantees given by the
company'’s directors and their relatives may not be enforced without leave of the court.®* But a
restructuring plan cannot bind a creditor insofar as it has rights against a party other than the
debtor company (for example, a guarantor).®*

A restructuring plan comes to an end when: all of the obligations under the plan have been
fulfilled and all debts and claims dealt with in accordance with the plan; the court makes an order
terminating the plan; a contravention of the plan has occurred and 30 days have passed without it
being rectified; or an administrator or liquidator is appointed.®® If the plan terminates successfully,
the company is released from all admissible debts and claims, and becomes entitled to any
property that was not required to be distributed to creditors.%

As with voluntary administration, no court order is required at any stage of the restructuring
process, but the courts have many powers to deal with disputes that arise, including powers to

% Idem, reg 5.3B.18.

57 Idem, reg 5.3B.20, 5.3B.25.

%8 |dem, reg 5.3B.20.

5 Idem, reg 5.3B.25.

60 |dem, reg 5.3B.26.

61 Idem, reg 5.3B.28, 5.3B.29.

%2 |dem, reg 5.3B.30.

63 Corporations Act, s 453W.

64 Corporations Regulations 2001 (Cth), reg 5.3B.29(2) and, by analogy, Lehman Brothers Holdings Inc v
City of Swan (2010) 240 CLR 509.

% Corporations Regulations 2001 (Cth), reg 5.3B.31(1).

% Idem, reg 5.3B.31(2).
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adjudicate on disputed debits,*’ to vary, void, validate or terminate the restructuring plan,®® and to
limit the rights of secured creditors and owners.%’

There is presently little case law on available on the operation of the small business restructuring
provisions, as they only took effect in January 2021 and statistics suggest that take-up of the new
process has been very limited.”®

Informal restructuring

A company may reach a voluntary arrangement with one or more of its creditors to restructure its
debt, but such an arrangement cannot bind any creditor without agreement, nor vary any
obligation imposed by law. Consequently, there is no need to deal with such informal
arrangements further in this chapter.

Restructuring of ESG-related liabilities
Environmental (E): restructuring environmental liabilities

Liabilities that arise out of environmental responsibilities may be restructured in the same way as
any other liabilities.”" However, where a restructuring results in the company continuing to
operate, and the company is subject to ongoing positive statutory or contractual obligations, the
restructuring will not relieve the company of those obligations.

Types of environmental liabilities

There is a vast range of laws in Australia that may create environmental liabilities. The common
law torts of nuisance and negligence may create civil liabilities for causing environmental harm,
and the Commonwealth and every state and territory have promulgated extensive legislation
which creates potential liabilities arising out of matters including pollution, dangerous goods and
hazardous waste, waste disposal and biodiversity. Liabilities can be of a civil or criminal nature.

Priority given to environmental liabilities

With one potential exception, environmental liabilities are not given any specific priority under
Australia’s statutory restructuring regimes. However, where the discharge of an environmental
obligation is secured over the company’s property,’? the regulatory authority in whose favour the
security has been given will have the rights of a secured creditor. Similarly, a liability might attract
a de facto priority if it is paid in the course of the administration process, because provisions
giving priority to the costs of administration are commonplace in deeds of company
arrangement.

87 |dem, reg 5.3B.60.

%8 |dem, reg 5.3B.62, reg 5.3B.63.

% Idem, reg 5.3B.64.

70 See M Murray and J Harris, Keay's Insolvency: Personal and Corporate Law and Practice (11* ed, 2022)
9861[21.170].

71 The Corporations Act provides at s 553 that “all debts payable by, and all claims against, the company
(present or future, certain or contingent, ascertained or sounding only in damages), being debts or
claims the circumstances giving rise to which occurred before the relevant date, are admissible to proof
against the company” in liquidation. In BE Australia WD Pty Ltd (subject to a deed of company
arrangement) v Sutton (2011) 82 NSWLR 336, Campbell JA (McColl and Young JJA agreeing) held at
[120]-[144] that the meaning of “creditor” for the purposes of voluntary administration had no wider
meaning than that arising from s 553.

72 See e.g. Protection of the Environment Operations Act 1997 (NSW), s 250(1)(h), which enables a court to
order an offender to provide to the Environment Protection Authority “a financial assurance, of a form
and amount specified by the court ... if the court orders the offender to carry out a specified work or
programme for the restoration or enhancement of the environment.” As a further example, Part 8.4 of
the Environment Protection Act 2017 (Vic) allows the Environment Protection Authority to require a
person undertaking a particular activity regulated by that Act to provide a financial assurance if the
Authority is satisfied that assurance "is necessary as security for the costs and expenses of remediation
or clean up in connection with the particular activity.”

68



AUSTRALIA ESG IN RESTRUCTURING

2.1.3

2.2

2.2.1

2.2.2

2.3

The exception is found in environmental protection legislation recently enacted by the State of
Victoria, which purports to enable the Victorian Environment Protection Authority to recover from a
company reasonable costs incurred by the Authority in exercising its regulatory powers,”3
regardless of the operation of the restructuring provisions of the Corporations Act.”* However, that
provision is yet to be considered in any reported judgment, and it remains to be seen whether it
will prevent such costs being compromised under a restructuring, or (in effect) provide them with a
super-priority, and whether other states will follow suit and enact cognate provisions.

Disclaimer of environmental obligations

Unlike the situation in liquidation, none of the corporate restructuring mechanisms available
under Australian law provides for the disclaimer of onerous property.

Social (S): restructuring health or safety-related liabilities

The general situation regarding the restructuring of health or safety-related liabilities is the same
as that regarding environmental liabilities, set out in section 2.1 above.

Types of health and safety-related liabilities

As with environmental obligations, laws regarding health and safety are many and varied, and
have their source in both common law and statutes, the latter at both Commonwealth and state
and territory level.

For example, tort creates liabilities in (among others) the manufacturers of products, the occupiers
of property and the operators of vehicles and machinery. Contracts can impose express and
implied safety requirements. Statutes impose liabilities on employers to ensure the safety of
employees and their workplaces.

Treatment of health and safety-related liabilities

With two exceptions, as with environmental liabilities, health and safety liabilities attract no
specific priority under Australia’s statutory restructuring regimes. Secured debts and debts
discharged by a voluntary administrator might attract liability by reason of the fact that they bear
those characteristics.

The two exceptions arise by reason of the inclusion of the employee entitlement priorities in the
order of payment under the voluntary administration process.”> Under the Corporations Act,
amounts due in relation to injury compensation where the liability arose before the administration
attract priority ahead of debts in respect of leave, debts in respect of employee retrenchment,
and unsecured creditors.”® Secondly, where a company was insured in respect of a liability to third
parties (for example, liability insurance to cover employee injuries), the proceeds of any such
policy must be paid to the third party in respect of whom the liability was incurred.””

Governance (G): third party releases in favour of directors and officers of the company
As a general rule, third parties can be released from liabilities under any of the statutory or

informal restructuring arrangements if the releasing party agrees to the release (for example, by
voting in favour of the restructuring).

73 Environment Protection Act 2017 (Vic), s 297(1).
74 Idem, ss 297(5), 297A.

7> See above, n 38.

76 Corporations Act, s 556(1).

77 Idem, s 561.
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Additionally, schemes of arrangement can be used to effect the release of third parties from
debts to, and claims by, creditors without the express consent of the releasing creditors,”® but
neither deeds of company arrangement’? nor restructuring plans®® can do so.

Protection of stakeholders’ interests

Environmental (E): influence by environmental protection authorities or environmental
advocacy groups in a restructuring

Environmental protection authorities and environmental advocacy groups have no particular
rights to intervene in the process of making or overseeing deeds of company arrangement or
restructuring plans, save to the degree that such an authority or group might be a creditor of the
company in question (for example, where a regulator has imposed a penalty or compensation
order under environmental legislation prior to the commencement of the proceeding).

It remains the case that a company undergoing restructuring may be required to comply with
obligations under environmental legislation, though, and plaintiffs in court proceedings to
enforce such obligations might be granted leave to continue despite the moratorium created by
the voluntary administration and small business restructuring regimes.

While environmental authorities and advocacy groups might seek to influence a scheme of
arrangement on public policy grounds,?’ the only public policy which is relevant to a court's
authorisation of creditors’ meetings and scheme documents is that relevant to the interests of
members, creditors, future counterparties and future investors,®? and so it is unlikely that an
environmental regulator or advocacy group would have standing to oppose a scheme for a
regulatory or public interest purpose.

There is no public interest basis on which to challenge a deed of company arrangement or
restructuring plan. While the courts have jurisdiction to terminate a deed of company arrangement
on the ground that effect cannot be given to it without injustice or undue delay, an environmental
regulator or advocacy group would not have the necessary standing to apply for such an order, as
standing is restricted to the company, creditors, ASIC and persons whose material rights or
economic interests are or might be substantially affected by the deed.®® Standing is even more
restricted in relation to applications to terminate restructuring plans,® with the effect that
environmental regulators and advocacy groups would have no capacity to move the court to
terminate such a plan (other than as affected creditors).

Approving a restructuring plan

This is addressed above.

Discretion to consider wider public interest concerns
This is addressed above.

Influence by environmental protection authorities or environmental advocacy groups in a
restructuring

To the extent that a scheme, deed of company arrangement or restructuring plan might involve
the ongoing operation of a business or ownership of property, environmental protection
authorities and environmental advocacy groups might have relevant input into the formulation of
the relevant proposal. Any such input results not from legal prescription, but as a practical

78 See above, n 8.

7% See above, n 37.

80 See above, n 64.

81 For which see above, n 6.

82 Re CSR Ltd (2010) 183 FCR 358, 375 [54] (Keane CJ and Jacobsen J), 381 [82] (Finkelstein J).
85 In the matter of Antqip Hire Pty Limited [2020] NSWSC 487, [84] (Rees J).

84 Corporations Regulations 2001 (Cth), reg 5.3B.63.
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function of the fact that the prospect of the business successfully operating under the scheme,
deed or plan might be dependent on regulatory authorisation (such as ongoing licences) or
(practically speaking) the absence of challenges from advocacy groups.

Social (S): influence by labour authorities, unions or employee / worker advocacy groups in
a restructuring

Generally speaking, in all restructuring proceedings, labour unions and worker advocacy groups
are in the same position as environmental advocacy groups, described in section 3.1 above.

However, where a large proportion of a company’s employees are members of a labour union,
that union is likely to have greater say at the bargaining table in the preparation of any scheme or

deed.

Further, in voluntary administration, particularly in large administrations, it is not uncommon for
unions (usually with the cooperation of the relevant voluntary administrator) to obtain court orders
allowing them to vote on behalf of employee creditors during the administration process,
effectively “dealing them in” to the negotiation of any deed of company arrangement.®®

Approving a restructuring plan

This is addressed in section 3.1 above.

Discretion to consider wider public interest concerns

This is addressed in section 3.1 above.

Protection of employee rights

This is addressed in section 3.1 above.

Governance (G): board / management conflicts addressed in a restructuring

In a scheme of arrangement, the explanatory statement must disclose “any material interests of
the directors of the body, whether as directors, as members or creditors of the body or otherwise,
and the effect on those interests of the proposed compromise or arrangement in so far as that
effect is different from the effect on the like interests of other persons.”8¢

There is a divergence of views at trial level, so far unresolved by any appellate court, as to whether
it is appropriate for a director who will receive a substantial benefit by reason of the scheme
participating in any recommendation to creditors or members. One view is that such a director
should not participate in making the recommendation, whereas the contrary (and increasingly
predominant) view is that such a director may participate so long as the benefit is disclosed “fully
and prominently” in the scheme booklet.?”

In voluntary administration, failure to disclose the directors’ interests in a deed of company
arrangement may lead to the deed being overturned by a court.® For example, in Re Recycling
Holdings Pty Ltd,® a director had an interest in the approval of a deed because it would potentially
avoid the investigation by a liquidator of transactions under which the director had received
money. The director also had a personal interest in litigation which a company associated with him
intended to fund under the deed. Neither interest was disclosed to creditors by the voluntary
administrator before the meeting at which the creditors voted in favour of the deed. On an

8 See Transport Workers’ Union of Australia, in the matter of Virgin Australia Holdings Ltd [2020] FCA 1218
(Middleton J) and the cases cited therein at [16].

86 Corporations Act, s 411(3).

87 The views are summarised, by reference to the supporting authorities, in Re Japara Healthcare Ltd
(2021) 156 ACSR 695, [2021] FCA 1150, [71] (Moshinsky J).

8 Under the Corporations Act, s 445D.

89 (2015) 107 ACSR 406, [2015] NSWSC 1016 (Brereton J).
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application to set aside the deed, the judge held that those omissions were material, but found
that inclusion of the omitted matters would not have altered the outcome of the second meeting
(and that under that particular deed, the creditors would in any event retain the ability to liquidate
the company should they not receive a 100% return) and so declined to set aside the deed.

The courts’ powers to terminate restructuring plans are similar to the powers to terminate deeds of
company arrangement,’ and so the expectations regarding the disclosure of directors’ interests are
likely to match the voluntary administration requirements closely. However, given the mandatory
nature of the standard terms for restructuring plans and the consequently limited scope for
involvement by directors in the terms of a plan, a need to disclose might arise less often than under
schemes and deeds.

"Soft law” framework

Environmental (E): industry guidelines and / or best practices that are prescribed for the
protection of the environment in a restructuring

There are no environment-specific soft law instruments which apply directly in a restructuring
context.

Social (S): industry guidelines and / or best practices that are prescribed for the protection
of employee rights in a restructuring

There are no soft law instruments which apply specifically in a restructuring context for the
purpose of directly protecting employee interests, but practice statements published by the
leading industry body for restructuring professionals (the Australian Restructuring Insolvency and
Turnaround Association, or ARITA) encourage both employee-specific communication plans to
be developed in restructuring? and the inclusion of employee-specific provisions in the statutory
reports to creditors under voluntary administration.”

Governance (G): industry guidelines or codes of conduct relating to the avoidance of
conflicts of interests that restructuring professionals are subject to

Company directors, other company officers and certain employees are subject to statutory and
equitable duties to avoid conflicts of interest. The Corporations Act applies the same statutory
duties that apply to other officers of the company to voluntary administrators, deed administrators
and restructuring practitioners.?®

Further, ARITA’'s Code of Practice imposes a detailed set of rules which bind ARITA members and
operate additionally to the legal duties. Among other things, those rules restrict the appointments
which practitioners take, and prescribe certain disclosures which must be made in reports to
creditors.” Further, ARITA members, their firms and their firms’ partners and employees must not
derive any profit or advantage from an administration (including by buying property from, or
selling property to, an entity in administration) without legislative or judicial approval.?’

ESG in financing
ESG-linked loans, bonds or investments

ESG-linked bonds are issued by government, corporate and other non-government issuers in
Australia. Australia’s largest state, New South Wales, had AUD $7.2 billion in “sustainable bonds” on

%0 Re Recycling Holdings Pty Ltd (2015) 107 ACSR 406, [48], [56]-[57],[110]-{112] (Brereton J).
71 See Corporations Act, s 445D; cf Corporations Regulations 2001 (Cth), reg 5.3B.63.

92 See above, n 53ton 55.

73 ARITA, Practice Statement Insolvency 6: Communication with Creditors, para 6.5.

74 ARITA, Practice Statement Insolvency 4: Voluntary Administrator’s Report, para 4.4.5.

7 Corporations Act, s 9 (definition of “officer”) and Part 2D.1.

7 ARITA, Code of Professional Practice (4t edition), 16 September 2019, s 3.

97  Idem, cl 6.11.
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issue by 30 June 2022,7® and other states have issued billions of dollars in bonds as well. The
Commonwealth Government announced in December 2022 that it would consider issuing its own
sustainable bonds.?” Outside of government, bonds have been issued by banks, private companies
and public institutions such as universities. According to the Climate Bonds Initiative (CBI), at the
end of the first half of 2022, Australian issuers had issued US $25.3 billion in “green bonds’, US $2
billion in “social bonds” and US $9.2 billion in “sustainability bonds”.’%

Australian banks and their borrowers have also shown a significant appetite for sustainability-
linked loans (SLLs). Typical characteristics of SLLs include pricing linked to the achievement of
environmental goals, and covenants limiting the use of loan proceeds to particular sustainable
purposes.’®" A CBI report dated April 2021 summarised hundreds of millions of dollars of SLLs
issued in the Australian market to that date,'%? as well as several classes of asset-backed securities
underpinned by green loans.'® Even major loans have been refinanced, with reports of SLL-
conforming club loans in excess of AU $2 billion.'%4

Financial institutions (banks and funds) and their commitment to achieve ESG targets

Of Australia’s “big four" banks,'% only NAB is a signatory to the UNEP Commitment to Climate
Action.

However, all four have introduced targets for financed emissions,'% have adopted the Equator
Principles,’” and are members of the Net Zero Banking Alliance. All of them (together with many
other large Australian organisations) have declared their support for the recommendations of the
Task Force on Climate-Related Financial Disclosures (TCFD).'% Additionally, all four banks

78 New South Wales Treasury Corporation, NSW Sustainability Bond Programme Annual Report 2022,
<https://www.tcorp.nsw.gov.au/resource/NSW_Sustainability_Bond_Programme_Annual_Report_2022.
pdf>, accessed 12 January 2023, 3.

Jacob Greber, Chalmers Takes Aim at Climate “Greenwashing” in Disclosure Shakeup, Australian

Financial Review, 11 December 2022 <https://www.afr.com/politics/federal/chalmers-takes-aim-at-

climate-greenwashing-in-disclosure-shakeup-20221211-p5c5eh>, accessed 12 January 2023.

100 <https://www.climatebonds.net/market/data/>, accessed 12 January 2023.

101 See e.g. Martin Kelly, Green Financing Takes Off in Commercial Property, Australian Financial Review, 8
June 2022, https://www.afr.com/property/commercial/green-financing-takes-off-in-commercial-
property-20220607-p5arpp, accessed 12 January 2023. For a broader discussion of potential clauses
that might be included in SLLs or green bonds in an Australian context, see Ryan Chan, “Endorsing
Impactful Performance in Green Bonds and Sustainability-Linked Loans” (2021) 42(1) Adelaide Law
Review 221, 242-251.

192 CBI, Green Loans Australia & New Zealand <https://www.climatebonds.net/files/reports/cbi-green-
loans-aus-nz-final-14102020.pdf>, accessed 12 January 2023, 5.

103 CBI, Green Loans Australia & New Zealand <https://www.climatebonds.net/files/reports/cbi-green-
loans-aus-nz-final-14102020.pdf>, accessed 12 January 2023, 6.

104 See e.g. Allens Linklaters, Allens Advises on Australia’s Largest Sustainability-Linked Loan,
<https://www.allens.com.au/insights-news/news/2021/05/allens-advises-on-australias-largest-
sustainability-linked-loan/>, accessed 13 January 2023.

195 Commonwealth Bank of Australia (CBA), National Australia Bank Limited (NAB), Westpac Banking
Corporation (WBC), Australia and New Zealand Banking Group Limited (ANZ).

196 See <https://www.commbank.com.au/content/dam/commbank/about-
us/shareholders/pdfs/results/fy20/cba-fy20-tcfd-report.pdf> (CBA); <https://www.nab.com.au/about-
us/social-impact/environment/climate-change> (NAB);
<https://www.westpac.com.au/content/dam/public/wbc/documents/pdf/aw/sustainability/Net-
Zero_2030_Targets_and_Financed_Emissions-our_methodology_and_approach.pdf> (WBC), and
<https://www.anz.com/content/dam/anzcom/shareholder/2022-anz-esg-supplement.pdf> (ANZ) all
accessed 12 January 2023.

107 <https://equator-principles.com/members-reporting/>, accessed 12 January 2023.

108 As at the time of writing, TCFD records indicated that 168 organisations including CBA, NAB, WBC and
ANZ had declared their support: <https://www.fsb-tcfd.org/supporters/>, accessed 13 January 2023. In
2021, 86% of the largest 50 companies listed on the Australian Securities Exchange (ASX) reported (fully
or partially) under the TCFD recommendations, or disclosed that they were in the process of aligning
their reporting with those guidelines, and 40% of the largest 200 ASX-listed companies aligned (or
partially aligned) their disclosure to those recommendations: letter from the Council of Financial
Regulators to the International Sustainability Standards Board dated 27 July 2022, <

99
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5.3

consider ESG factors in their credit decisions.’ Many other banks and financial organisations
have their own climate and sustainability goals.

Promoting ESG by the central bank and regulators

The Financial Stability Board (FSB)'"? is an international organisation established by the heads of
state and government of the G20.""" In November 2015, at the request of the G20, the FSB
established the TCFD.""?

The TCFD published its final report in June 2017.""3 The report contains four recommendations
for disclosure, “applicable to organisations across sectors and jurisdictions”, and related to
governance, strategy, risk management, and metrics and targets.'*

One commentator has noted: ">

The TCFD report was greatly influential in Australia, with many regulators and
governing bodies signalling their commitment towards monitoring entities’
management of climate change risk, and also endorsing the report’s
recommendations as a preferred disclosure framework.

Two such regulators are the Australian Prudential Regulation Authority (APRA) and ASIC. APRA is
responsible for the supervision of banks, insurance and superannuation companies. ASIC
regulates corporations, financial markets and financial services.

Together with Commonwealth Treasury and the Reserve Bank of Australia (the RBA, Australia’s
central bank), APRA and ASIC are members of a coordinating body known as the Council of
Financial Regulators (CFR). CFR members are members of the FSB, the G20 Sustainable Finance
Working Group, and the Network for Greening the Financial System.

The CFR established a climate working group in 2017, and its member organisations have been
engaged in several major ESG-related activities in recent years.

In 2019, ASIC updated its regulatory guide regarding disclosures in prospectuses and its
regulatory guide regarding disclosure in operating and financial reviews to include climate-
related risks within the kinds of risks that might need to be disclosed in fundraising documents.
Both updates made reference to the risks referred to by the TCFD.*

At the request of the CFR, in 2020, APRA commenced a series of climate vulnerability
assessments (CVAs) of major Australian banks, insurers and superannuation companies. The first

https://www.ifrs.org/content/dam/ifrs/project/climate-related-disclosures/exposure-draft-comment-
letters/a/australian-securities-and-investments-commission-7f6db4a7-bf19-47b1-bf45-
b45906e3418f/final-cfr-submission---draft-issb-standards-27-07-2022.pdf>, accessed 13 January 2023.

109 See above, n 106.

10 <https://www.fsb.org/about/organisation-and-governance/members-of-the-financial-stability-board/>,
accessed 13 January 2023.

" <https://www.fsb.org/about/history-of-the-fsb/>, accessed 13 January 2023.

"2 Financial Stability Board, Press Release: FSB to establish Task Force on Climate-related Financial
Disclosures, 4 December 2015, <https://assets.bbhub.io/company/sites/60/2015/12/12-4-2015-
Climate-change-task-force-press-release.pdf>, accessed 13 January 2023.

13 TCFD, Final Report: Recommendations of the Task Force on Climate-related Financial Disclosures, June
2017, <https://assets.bbhub.io/company/sites/60/2021/10/FINAL-2017-TCFD-Report.pdf>, accessed
13 January 2023.

"4 |dem, 13-14.

5 See above, n 101, 240.

116 ASIC, 19-208MR ASIC Updates Guidance on Climate Change Related Disclosure, 12 August 2019,
<https://asic.gov.au/about-asic/news-centre/find-a-media-release/2019-releases/19-208mr-asic-
updates-guidance-on-climate-change-related-disclosure/>, accessed 15 January 2023.
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five CVAs concerned the big four banks, together with another large bank, Macquarie Group
Limited. Reporting on those CVAs in November 2022, APRA remarked: ™"’

The CVA results suggest that climate risk impacts are likely to be concentrated in
specific regions and industries. For example, mortgage lending losses were higher
in northern Australia, while bank losses were higher from lending to business
sectors that are more exposed to transition risks, such as mining, manufacturing
and transport.

In response to these potential losses, the banks predicted that they would adjust
their risk appetites and lending practices, such as cutting back on high loan-to-
valuation lending and reducing their exposure to higher risk regions and
industries.

In November 2021, APRA released Prudential Practice Guide (PPG) CPG 229 Climate Change
Financial Risks.""® APRA's PPGs do not set enforceable requirements but provide guidance on
APRA's view of sound practice. The risks considered in the PPG include physical climate risks,
transition climate risks and liability risks, and it encourages institutions to understand the
interaction between those risks and the other risks created by the institutions’ respective
businesses. The PPG concerns matters of governance, risk management, scenario analysis and
disclosure.

Also in November 2021, CFR members conducted consultations regarding potential Australian
approaches to sustainable finance taxonomies. The CFR subsequently reported that it supports the
work of the Australian Sustainable Finance Initiative (ASFI) in developing an Australian set of
taxonomies.'” The ASFI's work includes efforts to ensure that international rules are suitable for
application to Australia’s resource-intensive economy.'?

In early 2022, the chair of ASIC announced that ASIC had commenced a review of the managed
investment and superannuation sector focussed on “greenwashing”: the practice where an entity
"overrepresent[s] the extent to which its practices are environmentally friendly, sustainable, or
ethical.”'?" ASIC subsequently issued an information sheet to assist in the avoidance of
greenwashing.'?

Following a series of industry consultations, in June 2022, the CFR wrote to the International
Sustainability Standards Board, supporting the development of a “climate first” set of
sustainability-related disclosure standards.’?

17 APRA, APRA Releases Results of Inaugural Climate Vulnerability Assessment, 30 November 2022,
<https://www.apra.gov.au/news-and-publications/apra-releases-results-of-inaugural-climate-
vulnerability-assessment>, accessed 13 January 2023.
<https://www.apra.gov.au/sites/default/files/2021-
11/Final%20Prudential%20Practice%20Guide%20CPG%20229%20Climate%20Change%20Financial%2
ORisks_0.pdf>, accessed 13 January 2023.
19 CFR, Council of Financial Regulators Climate Change Activity Stocktake 2022, <
https://www.cfr.gov.au/publications/policy-statements-and-other-reports/2022/council-of-financial-
regulators-climate-change-activity-stocktake-2022/>, accessed 13 January 2023.
Ayesha de Kretser, Transition Rules Sped up as Emissions Target Set, Australian Financial Review, 8
August 2022, <https://www.afr.com/companies/financial-services/transition-rules-sped-up-as-emissions-
target-set-20220731-p5b603>, accessed 13 January 2023.
Joe Longo, Speech to the AICF Australian Governance Summit, ASIC’s Corporate Governance Priorities
and the Year Ahead, 3 March 2022, < https://asic.gov.au/about-asic/news-centre/speeches/asic-s-
corporate-governance-priorities-and-the-year-ahead/>, accessed 14 January 2023.
ASIC, Information Sheet 271: How to Avoid Greenwashing when Offering or Promoting Sustainability-
Related Products, June 2022, < https://asic.gov.au/regulatory-resources/financial-services/how-to-avoid-
greenwashing-when-offering-or-promoting-sustainability-related-products/>, accessed 13 January 2023.
123 Letter from the CFR to the ISSB dated 27 July 2022,
<https://www.ifrs.org/content/dam/ifrs/project/climate-related-disclosures/exposure-draft-comment-
letters/a/australian-securities-and-investments-commission-7f6db4a7-bf19-47b1-bf45-
b45906e3418f/final-cfr-submission---draft-issb-standards-27-07-2022.pdf>, accessed 13 January 2023.
The ISSB had been established by the trustees of the International Financial Reporting Standards
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The CFR's priorities for 2023 include further analysis of the outcomes of the CVAs and
consideration of the next steps which they reveal as being appropriate; development and
supervision of disclosure standards regarding sustainable finance; and continual engagement
with industry in relation to the development of sustainable finance taxonomies.'?*

In addition to the work of the members of the CFR, it is important to note the activities of the
Clean Energy Finance Corporation (CEFC), a Commonwealth Government corporation
established by statute in 2012 with the intention of facilitating increased flows of finance into the
clean energy sector.’”® The CEFC was given seed capital of AU $10 billion,'? and operates under
executive government mandates to invest those Commonwealth funds in clean energy
projects.'?’

Foundation in 2021 to produce standards for ESG reporting: <

https://www.ifrs.org/groups/international-sustainability-standards-board/>, accessed 13 January 2023.

Council of Financial Regulators Climate Change Activity Stocktake 2022,

<https://www.cfr.gov.au/publications/policy-statements-and-other-reports/2022/council-of-financial-

regulators-climate-change-activity-stocktake-2022/>, accessed 12 January 2023.

125 Clean Energy Finance Corporation Act 2012 (Cth), ss 3, 58.

126 |dem, s 46.

127 Most recently, the Clean Energy Finance Corporation Investment Mandate Direction 2020, dated 1 May
2020.
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1.1

1.1.1

General overview of the restructuring regime
Formal restructuring procedures
Scheme of arrangement

Bermuda's corporate insolvency and restructuring regime is governed by Part XllIl of the Companies
Act 1981 (Companies Act), as read together with the Companies (Winding up) Rules 1982. These
statutes are based on the United Kingdom’s Companies Act of 1948, and the United Kingdom's
Companies (Winding Up) Rules 1949.

The scheme of arrangement is the primary tool used for restructuring debts in Bermuda. A
scheme of arrangement is a formal procedure set out in section 99 of the Companies Act, which
may be used to reorganise the debtor’s business - that is, to reach a compromise or arrangement
with its members and / or creditors, with a view to its continued trading. A scheme of
arrangement is available to both solvent and insolvent companies.

Once a scheme of arrangement is approved by the requisite majority of creditors and sanctioned
by the court, it becomes binding on all creditors subject to the scheme.

The result of a scheme of arrangement may, among other things, include the following:
* the adjustment or compromise of all or a class of the debt of the company;

* the cram-down of minority dissenting creditors;

» the transfer of rights, property and liabilities of the company to another; or

* the reorganisation of the company's capital.

Implementing a scheme of arrangement is generally the same whether it is proposed under a
debtor-in-possession or a judicial management process.

A scheme of arrangement may be initiated by an application to the court by a creditor, a member,
the company itself or a liquidator. The application is filed seeking leave to convene a meeting of
the creditors, or the applicable class of creditors, at which they can vote on the proposed scheme.
If the court so directs (which will almost always be the case), creditors must be summoned by
notice and advertisement of the meeting in the local newspaper, The Royal Gazette."

Where, because of differences in their respective rights, two or more creditors are unable to align
their interests, it is necessary to separate creditors into classes to vote on the scheme proposal. A
binding scheme of arrangement requires the approval of a majority within each class of creditors
present and voting, representing 75% in value of that class. If the proposed solution is not approved
by the requisite majority of the affected creditors or members in each class, the entire plan shall be
void.

There are no restrictions on the types of debt which may be restructured. Any pecuniary claims
against a company may be restructured under a scheme of arrangement, including contingent,
unproven or unliquidated claims.?

Following approval through voting, a scheme must be sanctioned by the court. The court must be
content that the statutory requirements are met, including the holding of requisite class meetings
and approval by the necessary majorities, and that each class has been fairly represented. In
addition, the court must be satisfied that the scheme is fair to the general body of creditors -
specifically, that the majority has not taken unfair advantage of its position.

' The first hearing at the court is guided by Practice Direction No. 18 of 2017 “Guidelines Applicable to
Schemes of arrangement under Section 99 of the Companies Act 1981”, accessible at:
https://www.gov.bm/sites/default/files/2007guidelines-applicable_schemes_of_arrangements.pdf.

2 See re Markel CATCo Reinsurance Fund Ltd, et al, Nos.307 and 309 (2022).
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The final step is to deliver a copy of the order sanctioning the scheme to the Registrar of
Companies, after which the scheme becomes effective and binding.

If the scheme of arrangement is conducted outside a liquidation, the company's board of directors
and any managers control the process, although a scheme administrator is usually appointed to
administer the scheme once it is implemented. The liquidator controls the process if the scheme of
arrangement is conducted within a liquidation. As discussed below, there is a hybrid option, which
is common, under which the scheme of arrangement is conducted by management under the
supervision of a provisional liquidator.

Provisional liquidation

The Supreme Court has developed an insolvency practice, through the appointment of provisional
liquidators or “soft-touch” provisional liquidators with specific powers to implement a restructuring.
This practice is designed to support formal and informal restructuring plans that have credible

prospects of success and the support of the majority of creditors.

The compulsory liquidation process is initiated by petition to the Supreme Court of Bermuda by
any one of the following:

= acreditor, including any contingent or prospective creditor;?
=  acontributory;*

* the company itself (by a shareholders' resolution if it is solvent and / or by a directors'
resolution if it is insolvent);

» the Registrar of Companies or the Supervisor of Insurance (being the Bermuda Monetary
Authority); or

* in exceptional circumstances, receivers of segregated accounts within a segregated accounts
company.

A company may be compulsorily wound up by the Supreme Court of Bermuda in any of the
following circumstances:®

» ifthe company has, by resolution, resolved to wind up the company by the court;
= ifthe company is unable to pay its debts;*
= ifthe company fails to comply with specific statutory provisions;’ or

= ifthe court opines that it is just and equitable that the company be wound up.8

3 Alsoincluding, in the case of insurance companies, pursuant to s 34 of the Insurance Act 1978, the
petition of 10 or more policyholder creditors owed an aggregate value of not less than BMD 50,000.

4 Thatis, any person liable to contribute to the assets of the company in the event of its liquidation, i.e. a
shareholder or member.

5> Companies Act, s 161.

¢ Forthe purpose of s 161, a company is deemed to be unable to pay its debts, pursuantto s 162, if a
creditor serves a statutory demand on the company's registered office which has been neglected or
unsatisfied for a period of three weeks thereafter, or if a judgment in favour of a creditor remains
unsatisfied, or if it is proved to the satisfaction of the court that the company is unable to pay its debts.

7 Thisincludes if there is a default in holding the company's statutory meeting; if the company does not
commence its business within a year of its incorporation or suspends its business for a whole year; if the
company carries on any restricted business activity; if the company engages in a prohibited business
activity; or if the company's ministerial consents were obtained as a result of a material misstatement in
the application for consent.

8 There are a wide range of circumstances in which a court may conclude that it is just and equitable to
wind up a company, including, for example, exclusion from management of a quasi-partnership,
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Section 170(2) of the Companies Act allows the court to appoint provisional liquidators between
the presentation of a winding up petition and its final hearing. There are a variety of circumstances
in which the appointment of provisional liquidators or “soft-touch” provisional liquidators can be
appropriate and in the best interests of creditors - for example, where there is an immediate risk of
the dissipation of assets or there is a case for restructuring the company under the supervision of
an independent court officer and with the benefit of a stay of legal proceedings.

Provisional liquidation operates similarly to Chapter 11 in the United States or administration in the
United Kingdom, but with greater flexibility. The distinguishing feature of a Bermuda “soft-touch”
provisional liquidation is that the board of directors retains some control over the company to
effect a workout under the supervision of the provisional liquidators and the court.

The function, roles and powers of a provisional liquidator are set out in the order appointing the
provisional liquidator. The powers can be tailored to suit the particular situation but typically
include, as a minimum, unrestricted access to the company’s books and records, oversight of the
board and significant input on decisions made or transactions entered and the ability, if, necessary
to seek a full-powers provisional liquidation wherein the board’s powers are removed.? Likewise,
the appointment order will set out any responsibilities or restrictions on the board deemed
necessary.

This management-led, hybrid process offers a rich menu of choices for businesses weighing their
restructuring alternatives, whether on a consensual basis or coupled with the scheme of the
arrangement.

Under such a process, the key benefit is the operation of an automatic moratorium, which ensures
the interests of the entire body of creditors are protected.’® When a winding up order has been
made or a provisional liquidator has been appointed, no action or proceeding shall continue or
commence against the company except by leave of the court and subject to such terms as the court
may impose."’

The other benefit is that the restructuring can be guided by the expertise of the provisional
liquidators or “soft-touch” provisional liquidators, who act as officers of the court as its eyes and
ears during the process.

Informal restructuring procedures

Informal, out of court restructurings are entirely possible. These restructurings are not explicitly
governed by any legislation, but are conducted consensually, with no mechanism to "cram down"
creditors.

Pre-packaged sales, while not entirely uncommon, are not easily facilitated under the current
Bermuda regime. Winding up proceedings anticipate the company’s death and the distribution of
its assets, while the scheme of arrangement process is very creditor-centric in nature. Neither
allows the discretion necessary for the negotiation and pre-agreement of a company's business
disposal typical in a pre-packaged sale.

In some scenarios, a receiver and manager appointed by a secured creditor could potentially
execute something akin to a pre-packaged sale. Similarly, a Bermudian-exempt company with its
main interests or assets and liabilities in England might seek the support of both Bermudian and
English courts for a pre-packaged sale under the supervision of a court-appointed administrator.
However, there is some uncertainty in the case law regarding the scope of the power of courts in
this respect.

irretrievable breakdown of business relationships, failure of substratum, and lack of probity on the part
of the company's directors.

?  Companies Act, s 175.

0 |dem, s 167(4).

" Additionally, s 165 of the Companies Act provides that, at any time after the presentation of a winding
up petition and before a winding up order has been made, the company or any creditor or contributory
may apply to the court for a stay of any proceedings pending against the company.
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In the case of an insolvent insurance company, another restructuring tool is available whereby the
court can reduce the amount of the insurance contracts of the insurer on such terms and subject
to such conditions as the court considers appropriate.'? Although the procedure and case law in
this area is not fully developed in Bermuda, the court would likely require that a meeting of
policyholders be convened to canvass their views, and one relevant consideration for the court
would be the effect of any reduction order on the insurance company’s ability to make recoveries
against its reinsurers. Depending on the circumstances, a formal scheme of arrangement may be
required in any event.

Restructuring of ESG-related liabilities
Environmental (E): restructuring environmental liabilities

There exists a lacuna regarding the status of ESG claims, including environmental liabilities, under
Bermuda's insolvency and restructuring laws. Such claims have not been distinguished from
ordinary claims in any way, and there are no statutory protections, rules or general principles
concerning the same.

Generally, then, ESG-related liabilities can be restructured under a scheme of arrangement in the
same way as the ordinary liabilities of a company.

Types of environmental liabilities

The following are examples of environmental liabilities that can be or have been imposed in
Bermuda:"?

= Fines for air pollution

Under the Bermuda Clean Air Act 1991 and the Clean Air Regulations 1993, entities can face
environmental liabilities for non-compliance with air pollution control regulations. The Act
mandates the licensing of polluting plants and establishes an Environmental Authority to
oversee the issuance of these licenses. Violations of the terms and conditions related to the
emission of air contaminants, as stipulated by the licenses, can result in significant penalties,
including fines of up to BMD $50,000. The Act also provides for the issuance of Emission
Control Orders and Stop Orders, non-compliance with which could potentially lead to further
penalties. Furthermore, the forthcoming Clean Air Amendment Bill is set to update the existing
legislation, setting stricter emission limits and making new provisions for odour control, thereby
potentially expanding the scope of environmental liabilities related to air pollution in Bermuda.

» Enacted legal policies for the conservation of marine species

Being an island, many fisheries provide a nourishing source of food for locals in Bermuda.
There are a number of associated potential penalties which fall under the umbrella of
environmental liabilities. Under the Fisheries Protected Species Order 1978, no company or
individual is allowed to capture, injure, kill or destroy marine species in an exclusive economic
zone (EEZ). Those breaking the law shall be liable to pay a sum of BMD $25,000 or serve two
years as a punishment in jail.

= Clean-up costs for environmental contamination

Bermuda has developed a monitoring system for repeatedly inspecting the impact of
organisational activities on the environment. According to the guidelines set by the

2 |nsurance Act 1978, ss 37(5), 39.

13 Other environmental liabilities in Bermuda include penalties under the Protection of Birds Act 1975, the
Protected Species Act 2003, and various Agriculture Acts, with fines ranging up to BMD $25,000 for
violations. Additionally, non-compliance with pollution control laws such as the Water Resources Act
1975, and animal care and management regulations, such as the Dogs Act 2008, can result in significant
fines and penalties. A comprehensive list of the relevant legislation, policies and plans can be found at
https://environment.bm/legislation-and-policy/.
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Department of Environmental and Natural Resources, any company responsible for the
discharge or release of petroleum or hazardous substances shall be liable to pay for the
cleanup costs and follow the remedial action plan that incorporates all the necessary actions
in this regard.

Priority given to environmental liabilities

In Bermuda's insolvency or reorganisation processes, environmental claims are not given any
special priority. There are no specific provisions that contemplate the controlling and remediation
of environmental damage. This suggests that such claims would be treated as ordinary unsecured
claims.

Disclaimer of environmental obligations

Section 240 of the Companies Act provides that the liquidator of a company can, with the court's
permission, disclaim any property belonging to the company or any rights under any contracts
which the liquidator considers to be onerous for the company to hold, unprofitable or unsaleable.

The same provision can also apply in provisional liquidation. In Bermuda, the powers of a
provisional liquidator are outlined in the order appointing them. This means that the ability of a
provisional liquidator to disclaim property during a provisional liquidation would be determined
on a case-by-case basis, depending on the specific powers granted to him / her in the court
order.

As to whether the property can be disclaimed in a scheme of arrangement outside of a liquidation
process, Bermuda law does not contain specific provisions as in the case of liquidation. However,
it is generally understood that a scheme of arrangement allows for a wide range of restructuring
possibilities and could potentially include some form of disclaimer arrangement. This would be
subject to the specific terms of the scheme and the approval of the court.

This provides an avenue through which property that may give rise to continuing ESG-related
obligations can be disclaimed. While there are no provisions or precedents in Bermuda specific
to ESG liabilities, Bermuda recognises English common law, as well as United Kingdom legislation
expressly made applicable to the jurisdiction.™

Section 178 of the United Kingdom's Insolvency Act 1986 allows for the disclaimer of onerous
property, which severs a company's rights, interests or obligations in relation to the property. The
case of Re UK Coal Operations Ltd (2013) EWHC 2581 provides a precedent that may apply in
Bermuda. In that case, UK Coal Operations Ltd commenced administration proceedings in mid-
2013 and restructured prior to liquidation to enable its liquidators to disclaim onerous property,
specifically a colliery destroyed by fire immediately following their appointment, which would
otherwise incur continuing costs exceeding £100,000 per week.

Social (S): restructuring health or safety-related liabilities
Types of health and safety-related liabilities

A company may be subject to the following health and safety-related liabilities regarding its
operations in Bermuda:

=  Food-related liabilities

% https://www.gov.bm/sites/default/files/Bermuda%20RBCA%20Guidelines%20March%202011%20Rev.4.pdf.
5 Decisions of the High Court and the Court of Appeal in England and Wales are persuasive on matters of
English law applicable in Bermuda and such decisions are in practice often followed. Decisions of the
Supreme Court (or its predecessor the House of Lords) are almost always followed in Bermuda in
common law matters unless the case concerns a field of common law where circumstances in Bermuda
make it inappropriate to develop that field in the same way in Bermuda as it has developed in England
and Wales.
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Bermuda has shown a commitment to the cleaner production and quality of food that is
beneficial for human health and carries no harm to the body. According to the Public Food
Health Regulations 1950, any act that incorporates food imported in Bermuda by any company
for human consumption shall be liable to a certificate that the Chief Environmental Officer
issues with a payment of a fee that comes in accordance with the Government Fees Act 1965.
Authorities can cancel the licenses of any company if they fail to follow the standards.

= Liability in tort

Any claims regarding safety and damage recovery are treated in the manner prescribed by the
Law Reform (Liability in Tort) Act 1951. According to the Act, any tortfeasor liable in respect of
that damage may recover a contribution from any other tortfeasor who is liable, or would if sued
have been liable, in respect of the same damage, whether as a joint tortfeasor or otherwise.
However, no person can recover contribution from any person entitled to be indemnified in
relation to the liability for which the contribution is sought.'

2.2.2 Treatment of health and safety-related liabilities

As with environmental claims, health and safety-related liabilities are not accorded any special
priority during insolvency or reorganisation processes in Bermuda. This suggests that such claims
are likely treated as ordinary unsecured claims. In the event of restructuring, the management and
mitigation of potential health and safety issues, such as workplace accidents or food safety
violations, typically fall to the entity undergoing the process.

2.3 Governance (G): third party releases in favour of directors and officers of the company

A restructuring proceeding can release claims against non-debtor parties where the company
would otherwise have the power to do so. A release may be given either through a scheme of
arrangement or by agreement of the liquidator or provisional liquidator on behalf of the company.

In some instances, a scheme of arrangement may release third parties from liability. However, this
will be determined by the nature of the underlying obligation and the surrounding circumstances.
In re Markel CATCo Reinsurance Fund Ltd et al, Nos. 307 and 309," the court found that the
release of certain third parties from potential liability vis a vis contingent creditor claims (as part of
the proposal) was necessary to avoid ricochet claims which fell outside of the relevant indemnities
and to secure additional funding from the shareholder of the scheme companies which was
conditional upon obtaining the releases.

Given the substantial similarities in provisions relating to schemes of arrangements to those under
Singapore law, the Bermuda court could consider and follow the position in Singapore in future
when determining jurisdiction. This may include the “sufficient nexus” test - that is, whether there
is a sufficient nexus or connection between the release of the third party liability and the
relationship between the company and the scheme creditors.™

No restrictions or conditions apply when third party releases are sought in favour of directors and
officers of a company concerning potential claims against them personally.™

Civil proceedings in the Supreme Court are commenced by issuing a writ of summons (writ), originating

summons, and a motion or petition in the Supreme Court Registry pursuant to order 5 of the Rules of the

Supreme Court 1985.

7" See re Markel CATCo Reinsurance Fund Ltd, Re CATCo Reinsurance Opportunities Fund Ltd [2022] SC
(Bda) 12 Com, Case 2021: Nos. 307 and 309.

18 See Re Pathfinder Strategic Credit LP v Empire Capital Resources Pte Ltd [2019] SGCA 29.

Additionally, a person who has knowingly assisted a director to commit a breach of his / her fiduciary

duties to the company can be held liable for the loss to the company caused by the breach of the

director's duties (see Royal Brunei Airlines Sdn Bhd v Tan [1995] 2 AC 378, a Privy Council decision cited

as binding on the Supreme Court of Bermuda in Mexico Infrastructure Finance LLC v Par-la-Ville Hotel

and Residences Ltd [2015] SC (Bda) 35 Com).
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Protection of stakeholders’ interests

Environmental (E): influence by environmental protection authorities or environmental
advocacy groups in a restructuring

As set out in section 1.1 above, a binding scheme of arrangement requires the approval of a
requisite majority within each class of creditors.

There is no requirement for a scheme of arrangement to be approved by environmental protection
authorities or environmental advocacy groups. Likewise, there are no statutes or precedents which
grant environmental protection authorities or ecological advocacy groups standing to air their
views or concerns in a restructuring.

There is no case law in Bermuda concerning the extent to which the court may consider
environmental issues in deciding whether to approve a scheme of arrangement.

On the matter of disclaiming onerous property, Re Mineral Resources Ltd? highlights possible
tension between the application of section 178 of the United Kingdom'’s Insolvency Act 1986 vis a
vis the polluter pays principle. The principle revolves around a public interest in maintaining a
conducive and healthy environment. In contrast, powers under section 178 lean towards
facilitating the orderly and prompt winding up of a company.

In Re Celtic Extraction Ltd,?" the Court of Appeal was moved to answer the question of whether a
license for waste management granted under the Environmental Protection Act of 2020 to a
company can be disclaimed by a liquidator. The court opined that a waste management licence
may be disclaimed as onerous property. The court further stated that the polluter pays principle
does not extend to cases where a polluter is unable to pay as this would shift the costs to its
unsecured creditors. This serves to affirm that it is unlikely that ESG-related liabilities, nor public
interest concerns regarding ESG issues such as clean-up costs for environmental protection,
would be given any form of precedence over or enjoy priority over the other debts owed by a
company in a Bermuda liquidation.

Social (S): influence by labour authorities, unions or employee / worker advocacy groups in
a restructuring

As noted above, a scheme of arrangement must be approved by each class of creditors and the
court. Employees, to the extent they are, or maybe, creditors, and any properly authorised
representatives of employees, expressly have a standing to air their concerns in a restructuring.

Besides this, there is no requirement for a scheme of arrangement to be approved by labour
authorities, unions or employee / worker advocacy groups. Likewise, there are no statutes or
precedents which grant labour authorities, associations or employee / worker advocacy groups
standing to air their views or concerns in a restructuring.

There is no case law in Bermuda concerning the extent to which the court may consider labour
issues in deciding whether to approve a scheme of arrangement.

Governance (G): board / management conflicts addressed in a restructuring

Directors' and officers' duties are principally owed to the company itself. To the extent the company
is solvent, those duties are ordinarily owed to the company for the benefit of its present and future
shareholders. Directors may be held civilly or criminally liable if they fail to provide full disclosure to
the court or a liquidator, fraudulently remove or conceal assets of the company, falsify accounts of
the company or have been dealing with assets of a company with the intent to defraud creditors.??

20 (1999) 1 All ER 746.
21 [2001] Ch 475.
22 Companies Act, s 97.
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Following approval of a scheme of arrangement through voting, it must be sanctioned by the
court. Generally, in deciding whether to approve a restructuring plan, the court must be satisfied
that:

* the statutory requirements have been satisfied;

» each class of members or creditors is represented fairly; and

* the scheme of arrangement passes the reasonable person test.?

In the absence of a challenge to the scheme, the court will typically be guided, but not bound, by
the views of the creditors and will be reluctant to differ from those views. In some instances, the
court may refuse to sanction a scheme of arrangement - for example, if the court finds it is being
used as a mechanism to oppress minority shareholders, that the scheme itself is fraudulent, or that
creditor classes have not been adequately established.

When winding up proceedings are commenced, directors must act in the best interests of the
company's creditors. A director may be held personally liable if it is proven to the court that the
director:

= knew of the carrying on of a company and had the intent to defraud creditors;?*

* misapplied company property or resources;? or

= is guilty of breach of trust in relation to the company.?

"Soft law” framework

Environmental (E): industry guidelines and best practices prescribed for the protection of
the environment in a restructuring

There have yet to be any industry guidelines or best practices prescribed for protecting the
environment in a restructuring.

Though ESG has yet to be incorporated into law in Bermuda, some corporate and financial
services firms in Bermuda are following the lead of their global counterparts by creating their own
ESG policies?” and reporting standards, and beginning to increase service offerings in the space,
reflecting growing awareness and changing tastes among clients.

Social (S): industry guidelines and best practices prescribed for the protection of employee
rights in a restructuring

There are no Bermuda-specific industry guidelines or best practices prescribed for dealing with
employees in a restructuring. Restructuring professionals abide by the local labour laws, and
generally beyond, through the incorporation of hard and soft laws in other jurisdictions.

Section 33 of the Employment Act 2000 states that employment contracts are automatically
terminated one month after the winding up unless the business continues to operate and

23 The reasonable person test generally describes the benchmark that would need to be met for an
intelligent and honest person to approve. See Re National Bank plc (1966) 1 WLR 819; Re English,
Scottish and Australian Chartered Bank (1893) 3 Ch 385, 409; Re Alabama, New Orleans, Texas and Pacific
Junction Railways Company [1891] 1 Ch 213; and Re Dorman, Long and Company Limited [1934] Ch 635.

24 Companies Act, ss 246-247.

25 |dem, s 54.

26 |dem, ss 243-248.

27 Examples include corporate services firm Ocorian (https://www.ocorian.com/environmental-social-and-
governance-esg-responsibility).
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employees are retained. Upon termination, employees are entitled to apply for the recovery of
various accrued entitlements in priority to the unsecured creditors.?

Governance (G): industry guidelines or codes of conduct prescribed for restructuring
professionals

There are no specific qualification requirements or licenses for restructuring professionals in
Bermuda, but they are generally qualified accountants with particular expertise in insolvency or
restructuring.?’

Restructuring professionals are typically members of international communities which promote best
practices and the formulation of legislation, such as the Restructuring and Insolvency Specialists
Association of Bermuda.

ESG in financing
ESG-linked loans, bonds or investments

As a significant international financial hub, Bermuda actively supports the creation and
management of ESG-linked bonds, loans and investments. This is achieved through an array of
services and structures that can be custom-tailored to meet specific ESG goals. These services
range from developing and listing insurance-linked securities (ILS) to establishing investment
funds and trust structures®® for both institutional investors and high-net-worth individuals.®'

The commitment to ESG initiatives extends to participation in regional promotional activities, as
illustrated by Bermuda's representation at events such as the Caribbean ESG & Climate Financing
Summit.®? Furthermore, the Bermuda Business Development Agency (BDA)® has spearheaded
the launch of Climate Hub. This Hub is a cross-agency partnership with Bermuda'’s Ministry of
Home Affairs, Regulatory Authority and the Bermuda Ocean Prosperity Programme. Its primary
goal is to stimulate climate-centric initiatives and attract related investments.3

Financial institutions (banks and funds) and their commitment to achieve ESG targets

Financial institutions in Bermuda are moving toward the adoption of ESG-friendly initiatives and
opportunities and carbon neutrality, driven by a combination of rising awareness of ESG issues,
changes in underlying investor demand and perceptions of reputational risks from the failure to
meet the prevailing climate of public opinion.*®

The collective aim of these institutions is to achieve carbon neutrality by designing and
implementing comprehensive strategies to reduce their carbon emissions. Moreover, the

28 The Workmen's Compensation Act 1965 provides that employees may also claim redundancy payments

under unsecured preferential payments in liquidation. Unless an express clause in a contract of

employment says otherwise, employees who bring a claim for redundancy payment will be limited to a

maximum of BMD $2,500 each. Employees may also recover severance pay not exceeding their annual

salary and benefits for 26 weeks.

Since November 2020, at least one office holder must be resident in Bermuda, which ensures that

provisional liquidators are familiar with local practices and legal requirements.

For example, as the first offshore jurisdiction to permit the establishment of non-charitable purpose

trusts with the Trusts (Special Provisions) Act 1989 (as amended). Such trusts have no ascertainable

individual beneficiaries and instead have specific purposes which need not be charitable, and so can be,

and today are widely used to manage ESG investments.

31 Such as The Atlantic Philanthropies which was founded in Bermuda in 1982.

32 The country was represented at the 2nd Caribbean ESG & Climate Financing Summit, an event aimed at

accelerating the adoption of a new operating and financing ecosystem for the Caribbean Region. This

event brings together borrowers, lenders, and investors to normalize the use of ESG and climate finance

region wide.

The Bermuda Business Development Agency (BDA) is an industry advocacy group that uses targeted

marketing, events and networking strategies to facilitate growth in the Bermuda economy.

34 Such as Bermuda’s first Climate Summit, hosted in May 2022.

35 Bermuda’s HSBC recently joined the Net Zero Banking Alliance (NZBA), alongside 42 other monetary
institutions worldwide designed to accelerate the global transition to net zero.

29

30

33
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importance of ESG issues is increasingly acknowledged in the insurance sector, particularly in
aspects such as underwriting risk, investment decision-making, corporate governance and the
structuring of their businesses. To arrive at their net-zero goals, local institutions are beginning to
build out their net-zero pathways through current portfolio emanations, using data modelling to
estimate carbon emissions and developing holistic transition strategies to reduce carbon
emissions through incremental goals.

Banks also offer "green loans," which can be used to finance environmentally friendly projects
such as the cost of solar panels, electric cars, solar water heaters and other energy-saving
enhancements at lower interest rates than personal loans.3

Promoting ESG by the central bank and regulators

The Bermuda Monetary Authority (BMA), as the central bank and main financial regulator of
Bermuda, plays a vital role in promoting ESG principles. The BMA has demonstrated this
commitment by revising the Insurance Code of Conduct to place a greater emphasis on good
governance and effective management of risk, particularly in the context of ESG issues. It has also
issued a series of guidelines that outline its expectations regarding climate risk management for
insurance companies. In addition, the BMA is proactive in its efforts to refine its regulatory regime,
with a particular focus on integrating good practice methodologies related to ESG.

The Bermuda Government and regulatory authorities frequently interact with industry advocacy
groups to help Bermuda’s markets identify and capitalise on new openings within a resilient
regulatory framework.%’

Bermuda plans to replace 85% of its fossil fuel consumption with renewable energy sources by
2035.%8 |t aims to achieve this through a variety of public sector programmes such as investing in
solar power, cultivation and protection of the local ecosystem from pollution and invasive species
and investment in infrastructure for electric vehicles.®

In line with this goal, the Regulatory Authority has developed an innovative track under Bermuda'’s
Economic Recovery Plan, which provides a platform for new renewable energy developers to test
their products.*®

In a similar vein, the Bermuda Stock Exchange has taken steps to promote responsible investment
strategies. This commitment was demonstrated in 2019 when it launched an ESG campaign that
promoted sustainability principles developed by the World Federation of Exchanges.*'

3¢ https://www.hsbc.bm/loans/products/green-loan/ and https://clarienbank.com/besolar/.

37 The Bermuda Institute of Ocean Sciences (BIOS) partners with the Government's Department of
Environment and Natural Resources, the Department of Education and the Marine Resources Board.

% https://www.gov.bm/articles/government-bermuda-%E2%80%93-protecting-environment.

3% https://www.bda.bm/conservation-central/.

40 Following the success of the Bermuda Monetary Authority’s Sandbox for Digital Assets and Insurtech.

41 https://iclg.com/briefing/13620-esg-investing-in-bermuda.
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1.1

General overview of the restructuring regime

Federal Law No. 11,101/2005 (Brazilian Bankruptcy Law), amended by Law 14.112/2020,
establishes three insolvency proceedings in Brazil: judicial reorganisation, extrajudicial
reorganisation and liquidation.

The liquidation proceeding shall apply when the company is no longer viable. In this case, the
debtor is removed from the company’s management, activities and control of its assets. The existing
assets are gathered, appraised and sold by a judicial administrator appointed by the court, who will
use the proceeds to pay the creditors of the bankruptcy.

Formal restructuring procedures

A judicial reorganisation proceeding starts with the filing of a petition by the debtor with the
court, and may only be voluntary, insofar as creditors cannot request a debtor’s judicial
reorganisation, and neither can the court include ex officio a company that was not included by
the debtor in its request.

To be eligible to file the request, the debtor cannot:

= be bankrupt;

* have had another judicial reorganisation request granted within the past five years; or
* have been convicted for a bankruptcy crime.

The judicial reorganisation request must be filed before a court with competent jurisdiction, which
is the court where the company’s centre of main interests is located (being the place where the
debtor conducts the administration of its interests).

The judicial reorganisation binds all the existing claims against the debtor at the time of the request
(pre-petition claims), even those undetermined or not yet matured or disputed, contingent or
unliquidated at the time of the filing, except for:

* tax and social security-related claims;
= claims related to forward foreign exchange agreements; and

= claims arising from financial leases, claims secured by a fiduciary lien (alienacéo fiduciaria),
claims of owners or committed sellers of real estate where the underlying agreements include
an irrevocable and / or irreversible provision, and claims arising under purchase agreements
containing a title retention provision.

For ease of reference, the above claims are referred to in this chapter as Exempted Claims, and
the creditors of such Exempted Claims are referred to as Exempted Creditors.

Regarding tax claims, the Brazilian Bankruptcy Law expressly demands a debt clearance certificate
from the debtor for the ratification of the restructuring plan. However, the Law enables companies
under judicial reorganisation to negotiate and enter into agreements with the Office of the General
Counsel for the National Treasury from the date of the processing order until the moment
immediately before the ratification of the plan by the court.

Once the debtor files for judicial reorganisation, and provided all legal requirements are met, the
court will appoint a judicial administrator and authorise the commencement of the proceeding
(Processing Order), which triggers a stay period of 180 calendar days, extendable once for the
same period, provided the debtor did not contribute to the necessity of the extension (Stay Period).
During the Stay Period, most of the lawsuits filed against the debtor, including all foreclosure
proceedings, will be stayed. Although Exempted Claims are not subject to the proceeding, assets
deemed by the reorganisation judge to be essential for debtor’s activities cannot be sold or
removed from the debtor’s place of business during the Stay Period.
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As a rule, the debtor remains in possession of the assets and management of its activities. After
the filing, the debtor cannot sell its non-current assets without prior authorisation of the court or
of the plan approved at the creditors’ meeting foreseeing the sale of the assets.

The role of the judicial administrator is limited to the supervision of the proceeding, verification of
claims and organisation of the creditors’ meeting.

After the publication of the list of creditors in the Official Gazette, creditors may file a proof of claim
with the judicial administrator challenging the list (its own claim or other creditors’ claims) within 15
days. After 45 days, the judicial administrator shall submit a new list, considering the proof of claims
filed. After the publication of the new list, creditors may file a proof of claim before the court within
10 days. The court will then render a final decision on the credit claim.

The debtor must submit its reorganisation plan with the court within 60 days of the date of
publication of the Processing Order in the Official Gazette, under penalty of a bankruptcy decree.

After the publication of a notice informing the creditors about the filing of the plan, creditors may
file objections to the plan within 30 days. If there is no objection, which is unusual, the plan will be
automatically approved. However, in case of an objection to the plan filed by any creditor, the
court must convene a creditors’ meeting to discuss and vote on the plan. The debtor may modify
or amend the plan even during the creditors’ meeting.

There are four classes of creditors in judicial reorganisation proceedings that vote at the creditors’
meeting:

= class | -labour creditors;

= class Il - secured creditors;

= class Il - unsecured creditors; and

= class IV - micro and small businesses companies.

As a rule, the four classes of creditors must approve the plan by a majority of the votes of creditors
attending the meeting. Labour and micro-enterprises or small businesses must approve the plan
on a headcount basis, while secured and unsecured creditors must approve it both on a
headcount and amount of claims basis.

The shareholders, affiliated companies, controllers, companies under control of the debtor,
companies holding more than 10% of the debtor’s shares or companies in which the debtor holds
more than 10% of the shares cannot vote at the creditors’ meeting.

The court may approve the plan by the “cram down"” mechanism if it is approved by:

= three out of the four classes of creditors;

= atleast 50% of the creditors attending the meeting, by number of claims; and

= athird of the creditors in the dissenting class.

If the plan is approved, the court will analyse the legality of the plan and, afterwards, homologate
it, causing the novation of all the claims subject to the judicial reorganisation.

In case of rejection of the plan, the judicial administrator will give creditors a deadline of 30 days to
file an alternative judicial reorganisation plan (Alternative Plan). To be voted on, the Alternative
Plan presented by the creditors must include a written statement of support from creditors
representing more than 25% of all claims subject to the proceeding or at least 35% of the creditors
that were present at the creditors’ meeting in which it was decided to submit the Alternative Plan.

If the Alternative Plan is rejected, the court will decree the debtor’s liquidation.
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After ratification of the approved plan by the court, the debtor remains under judicial
reorganisation for a period of up to two years under the supervision of the judicial administrator
and the court. Such a period shall be defined by the court.

In case of failure by the debtor to comply with the provisions of the plan during the supervision
period, the court will decree the debtor’s liquidation. After the supervision period, the judicial
reorganisation proceeding is terminated, and in case of default by the debtor, creditors may
either request the debtor’s liquidation, or file an enforcement proceeding against the debtor
seeking the payment pursuant to the conditions of the approved reorganisation plan.

Informal restructuring procedures

During the extrajudicial or out of court reorganisation proceeding, the debtor remains in
possession and shareholders, officers and directors appointed by the shareholders keep control
and management of the debtor company’s business, under the supervision of a creditors’
committee if applicable and of the judicial administrator.

Out of court reorganisation allows the debtor to restructure its debts with specific groups of
creditors, for example, only financial institutions or secured creditors. In the extrajudicial
reorganisation proceeding, the debtor negotiates a plan with its creditors (pre-package
restructuring) and may request the homologation of the plan before the court to become binding
on other creditors included in the extrajudicial reorganisation.

The debtor negotiates the terms of the plan, and which companies are going to be part of the
restructuring, prior to the filing of the request before the court.

Brazilian Bankruptcy Law provides that the debtor may request the homologation of its
extrajudicial reorganisation plan that has the previous adhesion of the creditors representing the
majority of claims (amount of claims basis) in each class subject to the plan.

Afterwards, if the legal requirements are met and the court homologates the extrajudicial plan,
the non-adherent creditors will also be subject to the conditions agreed by the majority of
creditors.

As the plan is previously negotiated between the debtor or debtors of the same economic group
and its creditors, the court cannot include, ex officio, another company in the extrajudicial
reorganisation.

As is the case in a judicial reorganisation, an out of court reorganisation binds all the existing
claims against the debtor at the time of the request (pre-petition claims), except for the Exempted
Claims referred to above.

Exempted Claims are not subject to extrajudicial reorganisation, and the inclusion of labour and
occupational accident claims requires collective bargaining with the labour union of the
respective professional category.

The debtor must obtain the approval of creditors representing more than 50% of the claims, in
amount, in each affected group or class of claims. If that is obtained then, pursuant to the
applicable law, the plan shall be confirmed by the court and become binding on holders of all
impaired claims, including those who disagreed with it.

The request for confirmation of the extrajudicial reorganisation plan will also trigger the Stay
Period, but only in relation to the claims included in the reorganisation. The ratification of the plan
does not prevent the Exempted Creditors or creditors that were not included in the extrajudicial
reorganisation from requesting the debtor’s bankruptcy liquidation.
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Restructuring of ESG-related liabilities
Environment (E): restructuring environmental liabilities
Types of environmental liabilities

Under the Brazilian Federal Constitution, environmental liabilities may occur at administrative, civil
and criminal levels. Each type of liability is independent and may be cumulative, depending on the
environmental violation.

Administrative liabilities are verified when the environmental legislation is violated and may result
in the imposition of administrative sanctions by the environmental protection agencies, such as
warnings, fines, suspension of activities, demolition of facilities, loss of tax benefits and prohibition
of contracting with public authorities.

At the civil level, liabilities arise from damages caused to the environment and / or to third parties
by means of environmental damage and give rise to repairing measures (recovery, compensation
and / or indemnification).

The liability may be claimed in court by any injured party or, with respect to matters of public
interest, by the Public Prosecutor, the Federal, State and / or Municipal Governments, or by
organisations created to defend the environment, such as Non-Governmental Organisations
(NGOs).

Although it does not require the evidence of fault, civil liability requires proof of the actual damage
and of the causal link between such damage and the activity (acts / omissions) undertaken by the
applicable party. In other words, the party will only be held liable if the damage, its extent and the
link between the damage and the activity are evidenced.

In certain situations, Brazilian law allows, pursuant to the Environmental Crimes Act, the assignment
of personal liability to the shareholders of a company in connection with environmental damages.

At the criminal level, the Environmental Crimes Act allows for the assignment of criminal liability to
individuals and legal entities. Pursuant to the Brazilian Supreme Court’s current understanding,
companies can be criminally prosecuted for environmental crimes regardless of the concomitant
prosecution of a representative or employee, and vice-versa. Regarding all other criminal offenses,
including typical "white collar” crimes (such as fraud, bribery, money laundering, tax evasion and
embezzlement), criminal liability only applies to individuals, not to companies.

Under Brazilian law, there is no strict liability in relation to criminal matters, because criminal liability
cannot be passed on and Brazilian law does not provide for joint and several liability in criminal
matters. In order to be criminally liable, the perpetrator must act with mens rea (knowledge and
intention of wrongdoing) or fault (when the requirement of intent is expressly dispensed by law)
and given this requirement of a subjective bond between the perpetrator and the criminal result,
Brazilian law does not authorise the attribution of criminal liability based only on someone's role
within a company.

Priority given to environmental liabilities

As a rule, environmental liabilities are considered unsecured credits, subject to the judicial
reorganisation proceeding, and they ought to be restructured in a judicial reorganisation plan.

However, article 6 of the Brazilian Bankruptcy Law, amended by Law 14.112/2020, determines that
the Stay Period does not apply to tax foreclosures. Hence, as environmental liabilities are enforced
by tax foreclosures, there is a legal possibility that environmental fines are not subject to the judicial
restructuring proceeding. However, this issue has not yet been finally settled by Brazilian courts.

Brazilian Bankruptcy Law states, after the amendment by Law 14.112/2020, that there is no
succession to environmental liabilities of the purchaser of an asset of the restructuring company
provided that it is acquired through an Isolated Productive Unit (UPI), through a competitive

92



ESG IN RESTRUCTURING

2.1.3

2.2

2.2.1

process and in accordance with the judicial restructuring plan approved in the general creditors’
meeting duly ratified by the court.

However, as the Law is very new and there are no court decisions on this matter to date, it is
possible that, if a third party (such as the Public Prosecutor’s Office, environmental authorities, and
others) challenges this “no succession rule” when it comes to the civil sphere (reparation of
environmental damages), the entity acquiring the asset is held liable for environmental obligations
and / or damages arising therefrom.

Furthermore, even if no challenges are raised by third parties, it is possible that, from a practical
perspective, the entity acquiring or renting assets may need to adopt environmental recovery
measures in order to be able to use the property. Depending on the existing environmental
liabilities, restrictions may apply for the occupation and use of the assets while there are
outstanding liabilities.

When it comes to the administrative sphere, it is likely that the acquirer will not be held liable for
violations arising from activities developed by the company under reorganisation, given that
administrative liability is personal and could not be transferred to third parties. Nevertheless,
there are no court decisions on this matter to date either.

Disclaimer of environmental obligations

There is no concept of disclaimer under the Brazilian Bankruptcy Law.

Social (S): restructuring health or safety-related liabilities

Types of health and safety-related liabilities

Employers are responsible for providing a healthy and safe workplace for their employees. Besides
several aspects established by the Labour Code (known as the CLT) related to the matter, there are
37 regulatory norms issued by the Ministry of Labour related to several distinct aspects of health

and safety in the workplace.

The main provisions regarding health and safety set forth by Labour Code and regulatory norms
are:

= election of an Internal Commission for Accident Prevention (CIPA);
* hiring of a specialised Safety Engineering and Occupational Medicine team (SESMT);
= providing free of charge personal protective equipment;

= providing medical examinations upon hiring, during the relationship and at the termination;
and

= rules related to work environment conditions - including light, ventilation, fire protection, safety
signs, buildings structures, machinery and equipment (safety shut off switches), unhealthy work
conditions, risky work conditions, work at heights and ergonomic regulations.

If employers do not comply with measures related to health and safety in the workplace, employees
may file labour claims requesting indemnifications, including damages relating to work-related
accidents and illness and compensation for a reduction in capacity or death.

There may also be health and safety-related liabilities linked to social security contributions. For
instance, the social security agency is responsible for the payment of retirement allowances.

Employees that work in unhealthy environments are entitled to special retirement, which means that
they are allowed to retire before other employees (with the result that their length of contribution to
the social security agency is reduced when compared to employees that do not face unhealthy

conditions in their workplace). Because of that, employers that have unhealthy workplaces must pay
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higher social security contributions to the social security agency. Moreover, the fact that there are
work-related accidents and illness at the workplace increases the social security contribution rate
that the employer must pay. If the employer does not pay the proper social security contribution,
the social security agency may claim it from the company.

Treatment of health and safety-related liabilities

According to the principle of “par condition creditorum”, there are no payment priorities among
claims.

However, as labour-related claims (safety-related liabilities being one of them) are considered
basic maintenance amounts, the Brazilian Bankruptcy Law establishes that they must be paid within
one year. This deadline may be extended to up to two years if the restructuring plan complies with
the following requirements, cumulatively:

» it provides sufficient guarantees in the court’s opinion;
* itis approved by labour creditors at the creditors’ meeting; and
* it guarantees payment of all labour claims in full.

Moreover, according to Brazilian Bankruptcy Law, the claims in the nature of salary payments that
are overdue for at least three months before the judicial reorganisation request date (limited to
the amount of five minimum wages per employee - approximately BRL 7,000) must be paid within
30 days.

In the event of liquidation, claims are paid according to a priority list, in which labour creditors are
the first to be paid.

Governance (G): third party releases in favour of directors and officers of the company

The Brazilian Bankruptcy Law expressly provides that third party guarantees shall remain in place. In
theory, the restructuring plan, under the assumption that creditors may waive the guarantee, may
provide for the release of third party guarantees. However, this issue has sparked considerable
controversy in Brazilian courts.

Such a provision is usually considered by courts to be binding only on those creditors who voted in
favour of the plan of reorganisation without any reserve to the release - this is the overall rule in
Brazilian restructuring cases.

As per Brazilian law, restructuring or insolvency proceedings do not have the effect of releasing
directors and other stakeholders from liability for previous actions and decisions, but it shall be
analysed as per applicable law, as the Bankruptcy Law does not impose any changes in directors’
and officers’ duties.

Protection of stakeholders’ interests

Environmental (E): influence by environmental protection authorities or environmental
advocacy groups in a restructuring

Approving a restructuring plan

As previously mentioned, as a rule, the four classes of creditors must approve the plan by majority
of the votes of creditors attending the meeting. The creditors’ meeting has the sole jurisdiction to
vote on the restructuring plan.

After the restructuring plan is approved at the creditors’ meeting, the court must ratify it.

Creditors, the debtor itself, the judicial administrator and / or the Public Prosecution Officer might
file appeals to the Court of Appeals to challenge the decision that ratified or did not ratify the plan.

94



ESG IN RESTRUCTURING

3.1.2

3.1.3

3.2

3.2.1

There is no express rule in the Bankruptcy Law that determines the plan should be approved by
any regulatory body other than the court. The Public Prosecution Officer, because it has the power
/ obligation to defend the public interest, may file petitions at any time, and / or appeals against
the ratification of the plan, if it understands that one or more clauses of the restructuring plan are
illegal.

However, there is no requirement for a restructuring plan to be approved by environmental
protection authorities or environmental advocacy groups.

Discretion to consider wider public interest concerns

In Brazil, insolvency proceedings are governed by the principles of the preservation and recovery of
the company, maintenance of its social purpose and the incentive to economic activities. According
to the Bankruptcy Law, the preservation of viable companies helps maintain employees’ jobs, the
interests of creditors and the maintenance of a production source.

These are the ultimate and wider public interest concerns of the judicial administrator, the
Prosecution Office and the court.

However, as the approving body is constituted by the creditors that are seeking to recover their
outstanding claims, the focus tends to be on creditors’ own interests, ignoring wider issues such
as environmental rights.

Influence by environmental protection authorities or environmental advocacy groups in a
restructuring

As mentioned previously, there is no express rule in the Brazilian Bankruptcy Law that determines
that the plan should be approved by any regulatory body other than the restructuring court. It
may happen, however, that a specific restructuring plan contains provisions regarding the
fulfilment of environmental obligations. In such a case, the legality of such a provision will be
analysed by the restructuring court.

Social (S): influence by labour authorities, unions or employee / worker advocacy groups in
a restructuring

Regarding the judicial reorganisation proceeding, its request binds all existing claims against the
debtor at the time of the request (pre-petition claims), even those undetermined or not yet matured
or disputed. It is not mandatory that unions of employees negotiate the restructuring plan. On the
other hand, it is not unusual that the unions of employees have powers of attorney to represent
creditors in the negotiations and during the creditors’ meetings.

Regarding out of court reorganisation, the subjection of labour and occupational accident claims
requires collective bargaining with the labour union of the respective professional category.

As mentioned, the court must exercise legal control of the restructuring plan and analyse its
provisions - including those regarding the payment of labour claims - to verify if there is any
illegality.

Therefore, if the restructuring plan does not follow the requirements mentioned in section 2.2.2
above or has any provision that is inconsistent with the Brazilian Bankruptcy Law and / or any other
labour related laws (for example, by providing for a four-year payment plan), the court shall not
ratify it.

Approving a restructuring plan
As mentioned in section 1.1 above, the restructuring plan shall be voted on by the creditors at the

creditors’ meeting. Once it is approved, the court must analyse the legality of it and, afterwards,
ratify it, causing the novation of all the claims subject to the judicial reorganisation.
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It is important to mention that the court must not analyse the commerciality of the plan, but rather
only verifies if there are any illegalities.

Discretion to consider wider public interest concerns

When deciding whether to approve a restructuring plan, the restructuring court is bound only by
the result of the creditors’ voting / deliberation. This means that the restructuring court’s role is to
analyse the legality of the restructuring plan provisions regardless of broader social concerns.

Protection of employee rights

As mentioned previously, if there are any illegalities regarding the requirements for employees’
payment, the court shall not ratify the restructuring plan.

However, if the plan provides for haircuts not prohibited by the Brazilian Bankruptcy Law, the
court does not have jurisdiction to rule on the negotiation held with creditors.

Governance (G): board / management conflicts addressed in a restructuring

Once the Processing Order is granted, the company under judicial reorganisation shall not
encumber nor sell assets or rights of its non-concurrent assets, unless authorised by the court,
after the creditors’ committee is heard, or if authorised by the restructuring plan approved at the
creditors’ meeting.

In addition, to avoid conflicts of interests - given that the board / management will often control or
influence the formulation of a restructuring plan - the Brazilian Bankruptcy Law provides that the
debtor’s partners, as well as affiliate companies, controllers, controlled entities or those which have
a shareholder with equity in the company greater than 10% of the debtor’s capital or in which the
debtor or any of its partners own stake in more than 10% of the share capital, may participate in
the general creditors’ meeting, but are not entitled to vote and will not be considered for the
purposes of verification of the quorum of installation and deliberation.

This restriction also applies to a spouse or relative, an administrator, a controlling partner, a

member of the advisory, tax or similar boards of the debtor company, and any company in which
any of these people perform those functions.

"Soft law"” framework

Environmental (E): industry guidelines and / or best practices that are prescribed for the
protection of the environment in a restructuring

We have not identified any industry guidelines and / or best practices prescribed for the
protection of the environment in a restructuring.

Social (S): industry guidelines and / or best practices that are prescribed for the protection
of employee rights in a restructuring

We have not identified any industry guidelines and / or best practices prescribed for the
protection of labour claims in a restructuring.

Governance (G): industry guidelines or codes of conduct relating to the avoidance of
conflicts of interests that restructuring professionals are subject to

We have not identified any industry guidelines and / or best practices prescribed for the protection
of the governance in a restructuring.
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ESG in financing
ESG-linked loans, bonds or investments

The theme of "investing with sustainability" is something that is growing every year in Brazil, with
the implementation of efficient measures for greater investment in this area, through regulations
and tax benefits for companies.

As an example, there are so-called "green bonds", whose focus is on sustainable projects that are
beneficial to the climate and the environment. A green bond can be issued by any company, if it
is able to demonstrate the destination of the resources and the positive impact on the
environment.

In 2016, Brazil started showing its concern with "green investments” by issuing the Decree
8.874/2016, which seeks to provide incentives to finance projects with environmental or social
benefits, thereby boosting the issuance of green bonds in the country.

As for tax incentives, since 2020, with the regulation of Law 12.431, there is the possibility of a tax
exemption for investment in infrastructure debentures related to projects that provide relevant
environmental or social benefits.

Financial institutions (banks and funds) and their commitment to achieve ESG targets

According to research by Morningstar and Capital Reset, in Brazil, ESG funds raised BRL 2.5
billion in 2020 - and more than half of this came from funds created in the previous 12 months.

The Brazilian Federation of Banks - Febraban - has indicated that more than 15 Brazilian banks
have already adhered to the UN Net Zero Banking Alliance initiative, which envisions being
carbon neutral by 2050.

Furthermore, almost all major Brazilian banks have adhered to the Equator Principles, including
Banco do Brasil, Banco de Desenvolvimento Econémico Social, Banco Bradesco, Caixa Econémica,
Bradesco and Votorantim, Itad and BTG Pactual.

Only Bradesco, Itat and Santander are part of the pilot project of the UNEP Initiative.
Promoting ESG by the central bank and regulators

The Central Bank of Brazil became a member of the Network for Greening the Financial System in
March 2020.

The Central Bank's participation in the Network for Greening the Financial System is important
because of the national and international influence, as well as the attention that the Central Bank
provides to issues that affect the environment, governance and social practices - items that
encompass the ESG concept.

On 1 July 2022, the Brazilian Monetary Council’s Resolution 4,945/2021 became effective, which
provides for the creation of the Social, Environmental and Climatic Responsibility Policy (PRSAC)
and its effectiveness. This Resolution determines that financial institutions and other institutions
authorised to operate by the Brazilian Central Bank must establish and implement policies with
principles and guidelines of a social, environmental and climate nature in the conduct of their
business and activities.

The PRSAC redefines the concepts of social risk and environmental risk, the former being related to
practices of violation of fundamental rights or collective interests, while the latter is associated with
acts of environmental degradation. Also, in relation to climate risks, differentiations were introduced
between the transition climate risk, related to the transition process of a low carbon economy, and
the physical climate risk, related to the occurrence of extreme environmental conditions.
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Other rules and resolutions from the Brazilian Central Bank and the Brazilian Monetary Council
were issued in 2021 to regulate ESG risks as follows:

= BCB Normative Instruction n® 153/2021 - establishes the standardised tables for the purpose
of disclosure of the Report on Social, Environmental and Climatic Risks and Opportunities
(GRSAC Report);

= BCB Resolution No. 140/2021 - provides for the creation of section 9 (Social, Environmental
and Climatic Impediments) in Chapter 2 (Basic Conditions) of the Rural Credit Manual (MCR);

* Resolution BCB n® 139/2021 - provides for the disclosure of the GRSAC Report by the
institutions authorised to operate by the Brazilian Central Bank that fit into segments 1, 2, 3
and 4. The report must cover the governance of risk management, the actual and potential
impacts of risks on the strategies adopted by the institution in business and risk and capital
management and the environmental, social and corporate governance risk management
processes;

= CMN Resolution No. 4,944/2021 - amends Resolution No. 4,606/2017, which provides for the
simplified optional methodology for calculation of the minimum Simplified Reference Equity
requirement (PRS5), the requirements for opting for this methodology and the additional
requirements for the simplified continuous risk management structure. This is a rule intended
for institutions classified in segment 5, being less demanding and with a longer period for
entry into force.

This Resolution deals with:

- criteria to identify risks as significant sources of risk (including, social and environmental
risks);

- mechanisms to identify and monitor the risks incurred by the institution as a result of its
own processes or those of counterparties;

- identification, evaluation, classification and measurement of risks; and

- procedures for the adequacy of management to political, legal, regulatory, technological
or market changes that may impact the institution in a relevant manner; and

= CMN Resolution No. 4,943/2021 - amends Resolution No. 4,557/2017, which provides for the
risk management structure, the capital management structure and the disclosure policy and is
intended for financial institutions authorised to operate by the BCB that fit into segments 1, 2, 3
or 4. Among the changes are the requirement for the identification, evaluation, measurement
and monitoring of risks, as well as the establishment of mechanisms for identifying and
monitoring risks and the establishment of a management structure and minimum prudential
requirements to be observed for each type of risk. Now, environmental and social risks will be
treated separately, and the observance of climate risks has been included, all of them
exemplified in an express, but not exhaustive, list.

Under this regulatory framework, it has been determined that financial institutions must implement
corporate governance practices with the objective of managing socio-environmental risks linked to
their businesses, services, and products.

Finally, each year the Central Bank sets measurable goals for the inclusion of a more responsible
culture that is more attentive to ESG issues.

The Brazilian Securities Commission (CVM) has also taken steps to implement ESG measures for
public companies. Signed in November 2021 and scheduled to come into effect on 2 January
2023, CVM Resolution 59/21 aims to expand the disclosure requirements on ESG aspects of
businesses.
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Among the main changes in Resolution 59/21 is the requirement to maintain basic information,
periodically, on the company's official website for a period of three years.

The resolution also provides that the information on the Brazilian Code of Corporate Governance
must be delivered, which will now apply to those who:

» areregistered in category A,;

* have securities admitted to trading on the stock exchange; and

= have shares or share certificates in circulation.

This is, therefore, yet another demonstration of the importance that environmental, social and

governance issues have for corporations today, and that the trend is that these requirements will
be increasingly demanded of all companies.
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1.

1.1

1.1.1

General overview of the restructuring regime
Formal restructuring procedures

The BVI Business Companies Act 2004 (BVI BCA) provides the statutory framework for a BVI
company to undertake a restructuring. The BVI BCA allows a BVl company to approve a plan of
arrangement to restructure the company's affairs or enter into a compromise or arrangement with
any class of its creditors or any class of its members. There are no statutory restrictions on the types
of debts, liabilities or claims against the company that can be restructured under the BVI BCA.

Plan of arrangement

Under section 177 of the BVI BCA, the board of directors of a BVI company is permitted to
approve a plan of arrangement to restructure the company'’s affairs, which might involve:

* areorganisation or reconstruction of a company;

* amerger or consolidation of one or more companies with one or more other companies, if
the surviving company or the consolidated company is a company incorporated under the
BCA;

=  aseparation of two or more businesses carried on by a company;

= any sale, transfer, exchange or other disposition of any part of the assets or business of a
company to any person in exchange for shares, debt obligations or other securities of that
other person, or money or other assets, or a combination thereof;

= any sale, transfer, exchange or other disposition of shares, debt obligations or other securities
in a company held by the holders thereof for shares, debt obligations or other securities in
the company or money or other property, or a combination thereof;

= adissolution of a company; or
* any combination of any of the above.

Once directors have resolved to approve a plan of arrangement, they must then make an
application to the BVI court for approval of the proposed arrangement. At the hearing (which is
normally referred to as the first hearing), the court has the power to:

= determine what notice, if any, of the proposed arrangement is to be given to any person;

= determine whether approval of the proposed arrangement by any person should be obtained
and the manner of obtaining the approval;

» determine whether any holder of shares, debt obligations or other securities in the company
may dissent from the proposed arrangement and receive payment of the fair value of their
shares, debt obligations or other securities;

» conduct a hearing and permit any interested person to appear; and

= approve or reject the plan of arrangement as proposed or with such amendments as it may
direct.

Once the court has approved the plan of arrangement, the directors may, if they still wish to
proceed, confirm the plan as approved by the court and then give notice of the plan to each person
who the court requires notice to be given, and obtain the consent of each person whose consent
the court has indicated is required. Once all relevant consents and approvals are in place, the
directors should prepare the articles of arrangement (which include the plan of arrangement and
the relevant court order) and file them with the BVI Registrar of Companies. The Registrar will issue
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a certificate in approved form and the arrangement has effect from the date of registration (or on
such later date, up to 30 days later, as may be specified in the articles).

In practice, the court will usually prescribe which persons must be given notice and which persons
must give their consent at the first hearing and will then fix a subsequent hearing date (the second
hearing) at which all of the relevant persons would normally be expected to attend and comment
on the plan of arrangement. In the normal course of things, the court will usually require the widest
possible notice of the proposed arrangement to be given and will expect any person who might
dissent or be adversely affected to be given the fullest opportunity to make their objections known.
The plan is fully approved at the second hearing after the court is satisfied that all of the relevant
parties have either received the necessary notice or given consent.

Many of the plans of arrangement in the BVI are entirely consensual and the relevant parties have all
agreed to the relevant plan in advance. Plans of arrangements are often used to take advantage of
extreme flexibility of BVl company law to reorganise groups in a single stroke in a way which might
be time consuming, expensive or otherwise undesirable if done in a series of individual steps. They
simply provide an expedited system for taking a series of steps and can be used to sidestep
“chicken-and-egg"” problems which can bedevil complicated reorganisations.

Where plans of arrangement are contested, the court will be particularly mindful of the risk of
imposing an arrangement that may unfairly prejudice the rights of a particular stakeholder.
Inevitably, where there is disagreement, one party is going to be disappointed with the outcome,
but the presupposition is that maintaining an uncomfortable status quo is preferable to stripping a
party unwillingly of its rights. However, unlike a scheme of arrangement or a creditor’s arrangement,
there are no specific approval thresholds which must be met. The court will specify the approvals
and the requisite majority required and will normally follow any requirements specified in the
memorandum and articles of association of the company.

In the event there are dissenters, the BVI BCA' provides that on an application to approve a plan of
arrangement, the court may determine whether any holder of shares, debt obligations or other
securities in the company may dissent from the proposed arrangement and receive payment of the
fair value of the relevant shares, debt obligations or other securities held. The court may also permit
any interested person to appear at a court hearing. If the court makes such a determination, its
order should structure the method by which dissenters raise their objections and be bought out at
fair value. The BVI BCA? entitles members of a company who dissent to a plan of arrangement to
receive payment of the fair value of their shares and gives the process for the member to exercise
this right to payment. Section 179 of the BVI BCA outlines the process for a shareholder to dissent
but the section does not refer to holders of shares, debts or other securities. The expectation would
be that the valuation mechanisms given in section 179(9) of the BVI BCA would apply to both
shareholders as well as the holders of debt and other securities.

Scheme of arrangement

A compromise or scheme of arrangement commences when the company devises, and the
company's creditors agree, to a proposal by the company. A proposal must include an explanatory
statement, a restructuring framework agreement, a term sheet and a practice statement letter.

When the company and its stakeholders have reached a compromise, the formal process
commences with an application to the court for directions on the convening of a meeting of
scheme creditors as the parties to the compromise or scheme. The BVI BCA allows a range of
persons to make the application - the company, a member of the company or an administrator,
voluntary liquidator or liquidator (as applicable).

Administration and insolvency are governed by the Insolvency Act 2004 (Insolvency Act).
However, the statutory provisions relating to administration are not in force in the BVI.

! BVI BCA, ss 177(4)c), 177(4)(d).
2 Idem,s179.
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The existing management of a company remains in control of the company during its
restructuring under a scheme.

A court-sanctioned scheme of arrangement follows the following process:

* the company makes an application to the court by way of a claim form, usually ex parte, seeking
leave to convene a meeting of creditors. The application usually gives details of the location
and time for a scheme meeting, the name of the proposed person to act as chairperson for the
scheme meeting and if necessary, the appointment of a foreign representative. The application
usually requests a hearing date for the court to sanction the scheme subject to approval by
creditors. The company'’s supporting affidavit will exhibit for the court the company’s scheme
supporting documents such as the restructuring support agreement and practice statement
letter;

= the BVI BCA requires the approval of 75% in value of the creditors or class of creditors or
members or class of members present in person or by proxy of any compromise, if sanctioned
by the court. Any application to the court to convene a scheme meeting must confirm to the
court that the statutory quorum is attained. At the sanction hearing, therefore, the court is not
considering the merits or fairness of the scheme.® To determine whether to grant leave to
convene a scheme meeting, the court considers:

- whether it has jurisdiction to make the order for the company to convene a meeting of
creditors under the relevant BVI BCA provision;

- whether the scheme has a reasonable prospect of success;
- the classes of creditors proposed by the scheme;

- the notice, timing and conduct of the scheme meeting; and
- the documentation to be approved at the scheme meeting;

= following a scheme meeting, the company is required to obtain the court’s sanction of the
scheme. The company must therefore file further supporting evidence of the steps taken to
advertise the scheme meeting and report on the outcome of the scheme meeting. The
evidence should specify the documents supplied by the company to creditors, confirm whether
the requisite majority of creditors approved the scheme and enclose the chairperson’s report of
the scheme meeting. At the hearing to sanction the scheme, the court seeks to be satisfied that:

- the statute was complied with;

- the class of creditors affected were fairly represented by those who attended the scheme
meeting so that the statutory majority are acting bona fide and not coercing the minority in
order to promote interests adverse to the class they purport to represent; and

- the scheme as approved is one that an intelligent and honest person, as a member of the
affected class acting in the person'’s best interests, might reasonably approve.* A scheme
sanctioned by the court is binding on all creditors or class of creditors or members or
class of members and on every person liable to contribute to the company'’s assets in the
event of its liquidation.

There is no provision for dissenters’ rights. There is also no requirement for any form of official
supervision of the scheme of arrangement (beyond the requirement of court sanction).

A court order sanctioning a successful scheme has no effect until the company files a copy of the
court's order with the Registrar of the BVI Registry of Corporate Affairs.

3 BVIHC(COM) 2022/0008 In the Matter of Rongxingda Development (BVI) Ltd, Judgment 1, 13 April
2022.
4 Ibid.
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1.2

The traditional appointment of a provisional liquidator under the Insolvency Act occurs where an
application to appoint a liquidator is pending determination and it is necessary to make the
appointment. The court needs to be satisfied the appointment is necessary for the purpose of
maintaining the value of the assets owned or managed by the company or it is in the public
interest. The provisional liquidator has all the rights and powers of a liquidator as is necessary to
preserve the company'’s assets.

Significantly, however, the BVI court for the very first time in the Constellation matter in February
2019 appointed provisional liquidators in aid of restructuring over six BVI companies® and stayed
proceedings against the companies. As explained in Constellation, the essence of a “soft touch”
provisional liquidation is that a company remains under the day-to-day control of the directors but
is protected against actions by individual creditors. The purpose is to give the company and its
group the opportunity to restructure its debts, or otherwise achieve a better outcome for creditors
than would be achieved by liquidation. The court described this option as potentially appropriate
where there is no alleged wrongdoing of the directors. The application was described as a
protective measure serving the primary purpose of warding off predatory creditors who could
commence satellite ex parte actions against the BVI subsidiaries in an attempt to gain an
advantage over creditors generally.

In Constellation, the holding company was insolvent being unable to pay its debts as they fell due.
Therefore, the holding company, along with its subsidiary companies, embarked on a major cross-
border restructuring involving a Brazilian judicial reorganisation and a United States Chapter 15
recognition application. The group had a complex, integrated, multi-national corporate structure
and debt structure, thereby requiring relief from the BVI and United States courts. The company
applied to the BVI court to support and facilitate the restructuring through the Brazilian process,
already supported by the Chapter 15 proceedings. The company’s largest unsecured creditor,
being owed US $1 billion out of a US $1.5 billion debt, also supported the company’s application
for the appointment of provisional liquidators. The decision made it clear that the application did
not seek the recognition of an international insolvency or foreign representative under the
Insolvency Act. Therefore, the principles of modified universalism as discussed in Rubin v
Eurofinance® and Cambridge Gas’ did not arise. Likewise, the issue of legislation impliedly
excluding the use of common law powers as arose in Singularis® did not apply.

The Constellation decision has established that when seeking the appointment of soft touch
liquidators, the court need not be satisfied that a restructuring will occur. From the English
authorities followed by the court, the only requirement is to show “some prospect” of promoting a
restructuring. Historically, a distinction has been drawn between applications for provisional
liquidator appointments made by the company as opposed to its creditors. If the company itself
makes the application or consents to it, “the appointment is almost a matter of course.”?

Informal restructuring procedures

There are two main informal restructuring options available in the BVI, both prescribed by the
Insolvency Act: the out of court appointment of a liquidator by a members’ qualifying resolution
and a creditors’ arrangement (an agreement between the company and its creditors to restructure
the company’s debt).

5 BVIHCM 2018/0206, 0207, 0208, 0210, 0212 In the Matter of Constellation Overseas Ltd and five others,
Adderley, J, 5 February 2019.

6 [2013]1 AC 236.

7 Cambridge Gas Transportation Corporation v Official Committee of Unsecured Creditors of Navigation
Holdings Plc [2006] UKPC 26.

8 Singularis Holdings Ltd v Pricewaterhouse Coopers [2014] UKPC 36.

?  Palmer's Company Law, referred to in Re Union Accident Insurance Co Ltd [1972] AIl ER 1105.

104



BRITISH VIRGIN ISLANDS ESG IN RESTRUCTURING

1.2.1

1.2.2

Member appointed liquidator

The Insolvency Act allows members of a company to pass a qualifying resolution to appoint an
eligible insolvency practitioner as a liquidator of the company. The court’s approval is not necessary
for a member appointed liquidation to be valid. The resolution appointing the liquidator marks the
date of the commencement of liquidation of the company. A qualifying resolution is defined in
section 159 of the Insolvency Act as one that is passed at a properly constituted meeting of the
company by a majority of 75%, or any higher majority that the company’'s memorandum or articles
of association requires, who are present at a meeting and entitled to vote on the resolution. The
proposed liquidator must provide his / her consent to act. The Insolvency Act bars members of a
foreign company from passing a resolution to appoint a liquidator. Similarly, members of a
regulated company must first give five days’ written notice to the Financial Services Commission of
a resolution to appoint a liquidator. Members of a company cannot appoint a liquidator if there is a
pending application to the court for a liquidator to be appointed, or a liquidator has been
appointed by the court or the proposed liquidator has not consented to being appointed.

The liquidator on appointment has restricted functions until 14 days has elapsed, at which time
the liquidator is required to convene a meeting of the company’s creditors. The liquidator’s
restricted activities include:

* taking the company’s assets into his / her custody and control;

» disposing of perishable goods and other assets that will diminish in value if they are not
disposed of immediately; and

* doing everything necessary to protect the company's assets. If the liquidator desires to
engage wider powers given to a liquidator prior to the meeting of creditors, he / she must
obtain the court’s sanction. The objective of the creditors’ meeting is to allow the liquidator to
give an account of the steps he / she has taken, to appoint a creditors’ committee and, if the
creditors determine, to replace the member appointed liquidator. If the parties dispute the
replacement of the liquidator, they have liberty to apply to the court to resolve the
appointment.

Creditors’ arrangement

Section 14 of the Insolvency Act allows a company to enter into a compromise with its creditors.
The compromise is then implemented with the supervision of an insolvency practitioner appointed
as a trustee or otherwise. The arrangement may cancel or vary all or any part of a liability of the
debtor, vary the rights of the debtor’s creditors or the terms of a debt and include any other
provision that may be prescribed. The arrangement cannot affect the rights of the company’s
secured creditors to enforce their security interest or vary the liability secured by the security
interest or result in a preferential creditor receiving less than it would receive in a liquidation if
liquidation were commenced at the time of the arrangement. Sureties or co-debtors of a company
remain liable to the company unless the terms of the arrangement expressly provide otherwise.
Regulated companies entering into a creditor’s arrangement are required to give notice to the BVI
Financial Services Commission.

For a creditors’ arrangement, the board of the company remains in place. The Insolvency Act
provides that if the company is not in liquidation or administration, the company’s board may
propose an arrangement and nominate an interim supervisor to act in relation to the proposed
arrangement if it believes on reasonable grounds that the company is insolvent or is likely to
become insolvent, and it has passed a resolution stating its belief that the company is insolvent or
is likely to become insolvent.

The resolution should approve a written proposal containing the information prescribed and
nominate an eligible insolvency practitioner to act as interim supervisor. It becomes an offence if a
director signs such a resolution without having reasonable grounds for believing the company is
insolvent or likely to become insolvent. The company passing such a resolution is then required to
provide the nominated insolvency practitioner with a copy of the resolution passed, a copy of the
board-approved proposal, the company’s statement of affairs no older than two weeks before the
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date of the appointing resolution and a notice of intention to appoint the nominated insolvency
practitioner as interim supervisor.

The proposed insolvency practitioner is required, if he / she accepts the appointment, to deliver
notice to the company’s board within five days from the date of the resolution. The interim
supervisor's appointment takes effect from the date the endorsed notice is delivered to the board.
Any appointment of an interim supervisor by a company in liquidation has to occur via the
liquidator. The interim supervisor's appointment takes effect when he / she returns the endorsed
notice to the liquidator. Where a liquidator intends to make a proposal, he / she may act as the
interim supervisor himself / herself or can appoint someone else. There are no restrictions on the
types of debts, liabilities or claims that parties can agree to restructure in the BVI.

If a company is a regulated entity, it will be subject to the restriction in the Insolvency Act that it
must first notify the Financial Services Commission of an intention to restructure and / or the terms
of the restructuring. Similarly, the liquidation of a foreign company that is deemed to be connected
to the British Virgin Islands will require the court's involvement. A foreign company is a body
corporate incorporated, registered or formed outside the British Virgin Islands. Under the
Insolvency Act, a foreign company is deemed to have a connection with the British Virgin Islands if it
has assets, or appears to have assets, in the Virgin Islands, it is carrying on or has carried on
business in the Virgin Islands, or there is reasonable prospect that the appointment of a liquidator
of the company will benefit the creditors of the company. Where an arrangement is approved, the
company is to take steps to put the appointed supervisor into possession of the company'’s assets.

Restructuring of ESG-related liabilities

Environmental (E): restructuring environmental liabilities

The liability for environmental obligations is not contained in one statute in the BVI but is imposed
by multiple statutes. The Ministry of Natural Health & Resources has confirmed that it now has a

draft of a comprehensive environmental law to be presented to the House of Assembly shortly.
The obligations imposed under BVI law include the following:

the Ports Authority Act;

* the Radioactive Minerals Ordinance, Cap 152;

= the Prevention of Qil Pollution Act 1971 (Overseas Territories) Order 1982;
= the Merchant Shipping (Prevention of Qil Pollution) Order 1983;

* the Merchant Shipping Act 2001,

» the BVI Electricity Corporation Ordinance with the BVI Electricity Corporation (Renewable
Energy) Regulations 2018;

* the United Kingdom Food and Environment Protection Act (1985);°
» the Food Security and Sustainability Act; and

» the Environmental Protection and Tourism Improvement Fund Act 2017 (the Environmental
Protection Fund Act).

Types of environmental liabilities
The Ports Authority Act imposes liability on the owner or master of a vessel which causes any

damage, pollution or injury to the marine environment, or the marine life of the BVI. The sums
payable for any damage caused will be recoverable in civil proceedings as a debt to the Port

10 Extended to the BVI by section 26 of the Environment Protection (Overseas Territories) Order 1988 No
1084.
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Authority or the Crown. Vessels involved in pollution or damage may be seized and detained until
the estimated cost of repairing the damage or clearing the pollution has been fully paid or the
Crown or a security has been given to the Port Authority.

The Radioactive Minerals Ordinance prohibits mining within the BVI for radioactive minerals
without a licence. Liability for offences under the Act, upon summary conviction or on conviction
on indictment, consists of imprisonment with hard labour for 12 months or a fine of US $25,000 or
both.

The United Kingdom Food and Environmental Protection Act 1985 imposes the requirement to
obtain a licence for the deposit of substances and articles into the sea or incineration at sea. It is
an offence to do anything requiring a licence without a licence and a person shall be liable on
summary conviction to a fine not exceeding £50,000. On conviction on indictment, a person is
liable to a fine or to imprisonment for a term of not more than two years or to both.

The Prevention of Oil Pollution Act 1971 (Overseas Territories) Order'" enables taking measures to
prevent, mitigate or eliminate grave and imminent danger to the coastline or related interests from
pollution or threat of pollution of the sea by oil, following a maritime casualty. Such measures may
include those permitted under the International Convention Relating to Intervention on the High
Seas in Cases of Oil Pollution Casualties, opened for signature in Brussels on 29 November 1969.

The BVI Electricity Corporation (Renewable Energy) Regulations 2018 govern the process for the
creation and use of renewable energy generation systems. The Regulations stipulate that persons
setting up renewable energy systems must obtain the relevant authorisation, grant or permit called
a "green energy licence”. Failure to obtain a permit is an offence liable on summary conviction to a
fine not exceeding US $5,000 or an imprisonment term not exceeding three months or both. For
each day the offence continues, the fine is US $500 per day. For a corporate entity, the fine is US
$10,000 on summary conviction. For each day the offence continues, the fine is US $1,000 per day.

The Environmental Protection Fund Act regulates the collection of funding to be used for the
protection and improvement of the environment, the tourism product and for incidental matters.
It imposes a US $10 charge to non-residents arriving by sea or air collected by Financial Secretary
to be paid to the Environmental Protection and Tourism Improvement Fund.

Priority given to environmental liabilities
There are no priorities given to environmental liabilities under the insolvency laws of the BVI.
Disclaimer of environmental obligations

Section 217 of the Insolvency Act defines onerous property as an unprofitable contract or assets
of the company which are unsaleable or not readily saleable, or which may give rise to a liability to
pay money or perform an onerous act. The liquidator of a company may file a notice of disclaimer
with the court, thereby disclaiming onerous property of the company even though the liquidator
has taken possession of it, has tried to sell or assign it or otherwise exercises rights of ownership
in relation to the property.

In the absence of any special provisions governing the disclaiming of environmental obligations,
section 217 of the Insolvency Act applies.

Social (S): restructuring health or safety-related liabilities
In the absence of any statutory provisions to the contrary, health and safety related liabilities are

restructured in the same way as ordinary debt claims. There are no special restrictions or
conditions applicable when restructuring such liabilities.

" Extends to the BVI with the exceptions and modifications specified in Schedule 2.
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Types of health and safety-related liabilities

Under the Public Health Act, the Minister for Health is responsible for promoting and preserving the
health of the inhabitants of the BVI. Premises serving the public are liable to inspection by the
Minister and his / her agents. If an owner receives a notice to carry out remedial works, if those
works are not undertaken, the Minister may obtain an order for the premises to be closed. Similarly,
where there is a communicable disease in the territory, the Minister may restrict the assembling of
persons together. Any person who is present at, promotes or aids the promotion of a prohibited
assembling may be convicted by summary process and liable to a fine of US $1,000 and to
imprisonment for 12 months.

Treatment of health and safety-related liabilities
Health and safety-related liabilities do not have specific priority under the Insolvency Act.

Schedule 2 of the Insolvency Rules outlines the preferential claims and their maximum amounts
that will be regarded as preferential. They include:

*= sums due to a person as a present or past employee of the debtor that represent, inter alia,
wages and salary due six months prior to the liquidation date or accrued holiday pay incurred
before liquidation to the maximum of US $10,000;

= without limit, any sums payable to the BVI Social Security Board in respect of employee
contributions deducted from the employee and in respect of an employer’s contributions
payable for the six months immediately before liquidation;

» sums due for pension contributions in respect of medical insurance payable within 12 months
immediately before the liquidation of the debtor to the maximum of US $5,000 in respect of
each employee;

= sums due to the BVI Government for any tax, duty, licence fee or permit to the maximum of
US $50,000 and

* sums due to the BVI Financial Services Commission in respect of any fees or penalty to the
maximum sum of US $20,000.

Governance (G): third party releases in favour of directors and officers of the company

The BVI BCA is silent on the power of the court to allow third parties to receive releases of liability
under a restructuring plan whether or not it relates to liabilities of a director or officer in relation to
potential claims against them personally.

Protection of stakeholders’ interests

Environmental (E): influence by environmental protection authorities or environmental
advocacy groups in a restructuring

The involvement of the court in approving a restructuring plan and the relevant considerations
are outlined in section 1 above. The court is therefore not concerned with wider public interest
considerations and there are no other regulatory bodies involved in the approval of a
restructuring plan in the BVI.

Approving a restructuring plan
The relevant factors the court will consider when approving a plan of arrangement or a scheme of

arrangement are considered in section 1 above and do not include the views of other regulatory
bodies, including environmental protection authorities.
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Discretion to consider wider public interest concerns

The court, being the only approving body for a plan or scheme of arrangement, is not concerned
with wider public interest considerations.

Influence by environmental protection authorities or environmental advocacy groups in a
restructuring

Environmental protection authorities and advocacy groups do not have standing to air their views
or concerns in a restructuring. Most BVI companies that will be subject to restructurings or rescue
procedures are generally holding or finance companies with operations elsewhere in the world.
Environmental matters will therefore be subject to the legislation of the countries in which the
operations are based.

Social (S): influence by labour authorities, unions or employee / worker advocacy groups in
a restructuring

In the BVI, there are no provisions giving labour authorities, unions or employee / worker advocacy
groups standing to air their views in a restructuring.

The courts may consider employment issues in terms of any employees who meet the criteria for a
preferential creditor as determined by the Insolvency Act in the event of liquidation proceedings.

Approving a restructuring plan
As noted, labour authorities play no role in the approval of a restructuring plan.
Discretion to consider wider public interest concerns

The BVI court, as the sole approving body for a restructuring plan, does not have discretion to
consider the wider public interest concerns.

Protection of employee rights

Most BVI companies that are subject to restructuring or rescue procedures are holding or finance
companies with operations elsewhere in the world. Most often, these companies will have no
local BVI employees. Employment contracts and environmental matters will therefore be subject
to those other countries’ legislation where that company's operations are based.

Governance (G): board / management conflicts addressed in a restructuring

As a matter of general law, where a company becomes insolvent, the directors’ duties switch from
considering the best interests of the company's shareholders, to prioritising interests of the
company's creditors. Directors are expected to exercise their powers in the best interests of the
company's creditors until such times as solvency is restored, or the company goes into liquidation.
The BVI court treats decisions of the English Supreme Court as highly persuasive. The BVI court is
therefore likely to follow the principles of the court outlined in the recent Supreme Court decision
in BTI 2014 LLC v Sequana SA,'? and as articulated in West Mercia Safetywear Ltd v Dodd."

The “interests of the company's creditors” means the interests of its creditors as a general body,
not the interests of particular creditors.

The BVI BCA deals with the potential conflict that directors may encounter when performing their
duties. A director of a BVl company is required, forthwith after becoming aware of the fact that he
or she is interested in a transaction entered into or to be entered into by the company, to disclose
his or her interest to the full board of the company and / or to the shareholders of the company.

Directors are also subject to the common law duty to avoid actual or potential conflicts of interest.

12 [2022] UKSC 25.
13 [1988] BCLC 250.
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Where a company, in formulating its restructuring plan, offers an instruction fee, this is usually
offered to creditors. We have guidance from the BVI court that a payment of a 1.5% instruction fee
to creditors committed to supporting a scheme would not create a separate class. Further English
authority supports the position that a fee of up to 2.5% would not fracture a class of creditors.™
There is no authority on payments to board members or management.

"Soft law” framework

Environmental (E): industry guidelines and / or best practices that are prescribed for the
protection of the environment in a restructuring

As previously highlighted, many BVI companies are by nature holding or finance companies with
operations outside of the BVI. Nevertheless, there are no soft law instructions available to guide or
influence a BVI company to take environmentally responsible actions or decisions in a
restructuring context.

Social (S): industry guidelines and / or best practices that are prescribed for the protection
of employee rights in a restructuring

The BVI has no soft law instruments that guide or influence a company to take actions or decisions
that protect an employee’s interests especially in a restructuring context.

Governance (G): industry guidelines or codes of conduct relating to the avoidance of
conflicts of interests that restructuring professionals are subject to

Insolvency practitioners are governed by the Insolvency Code of Practice (issued under section
487 of the Insolvency Act). Chapter IV sets out the ethical principles that a licensee must comply
with in conducting all insolvency work. The principles are integrity, objectivity, competence, due
skill and courtesy. The Code notes that the greatest threat to an insolvency practitioner’s objectivity
is likely to be a conflict of interest. An insolvency practitioner must be aware of actual or potential
conflicts of interest in the form of self-review threats and self-interest threats.

A self-review threat to objectivity may arise where an insolvency practitioner, or his or her firm, has
or had a material professional relationship with the company or individual in relation to which or
whom insolvency work is performed. The threat that lies behind a material professional relationship
is that the licensee, who is the custodian of what are often competing interests in the prosecution of
insolvency work, may improperly and inappropriately favour one or more of these interests. In that
way, an insolvency practitioner’s objectivity would be lost. Any such relationship would usually
require the insolvency practitioner to decline insolvency work.

A self-interest threat is one that could affect the reasoning an insolvency practitioner applies
because it is, or might be, affected by considerations that either favour or are prejudicial or
disadvantageous to the insolvency practitioner.

In particular, the Code states that it is improper for an insolvency practitioner to be influenced by a
significant financial or other benefit accruing, or which might accrue, or the avoidance of
disadvantage, to himself or herself or to anyone with whom he or she is associated or connected.

The special nature of insolvency appointments makes it inappropriate to pay or offer any valuable
consideration for the introduction of insolvency appointments. This does not, however, preclude
an arrangement between an insolvency practitioner and a bona fide employee whereby the
employee’s remuneration is based in whole or in part on introductions obtained for the insolvency
practitioner through the effort of the employee.

4 In Re RongXingDa Development (BVI) Ltd (Judgment No 1) BVIH (COM) 8 of 2022 (13 April 2022).
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ESG in financing
ESG-linked loans, bonds or investments

There are no specific ESG-linked loans or bonds observed in the BVI. Nevertheless, the BVI
Government and banks are alert to the need for green financing. The BVl Government promotes
the adoption of measures and projects that are environmentally friendly. Local banks also state
their own commitment to protect and preserve the BVI's natural resources and to sustainable
development. There are, however, no such loans available as “green loans.”

Financial institutions (banks and funds) and their commitment to achieve ESG targets

The BVI has seven entities that are licenced to provide banking services in the BVI. There are no
legal requirements for financial institutions to sign onto commitments to achieve ESG targets in
their lending and investment portfolios or to apply ESG risk management policies such as the
United Nations Environment Programme Net-Zero Banking Alliance. Individual banks nevertheless
adopt strategies as they consider appropriate. For example, one bank is included in the new
sustainability indices launched by SIX Swiss Exchange - which are guided by the three
internationally recognised standards comprising the UN Global Compact, the UN Guiding
Principles for Business and Human Rights and the International Labour Organisation Labour
Standards, together with the controversies identified by MSCL.'> Another bank became an official
signatory to the Global Principles for Responsible Banking in September 2020 and has aired its
commitment to align with the Paris Agreement. This bank has pledged to lend, invest and arrange
US $200 million by 2025 and has expressed its intention to achieve a net-zero greenhouse-gas
emissions in its financing activities by 2050."

Promoting ESG by the central bank and regulators
The BVI Financial Services Commission acts as the regulatory body for banks in the BVI. There are

no known policies promulgated by the FSC to promote ESG in financing. Banks are therefore free
to adopt the policies they deem appropriate for ESG funding.

15
16

VP Bank (BVI) Limited, https://vg.vpbank.com/en/about-us/responsibility/group-sustainability.
The Republic Bank, https://www.republictt.com/republic-journal/sustainable-development-goals-our-
commitment-you-environment-clean-energy.
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1. General overview of the restructuring regime
1.1 Formal restructuring procedures

The Canadian Constitution divides the power to legislate between federal and provincial
governments according to subject matter,” with bankruptcy and insolvency being matters within
federal jurisdiction.?2 Most Canadian restructuring and insolvency proceedings are governed by two
federal statutes: the Companies’ Creditors Arrangement Act (CCAA)? and the Bankruptcy and
Insolvency Act (BIA).* These statutes contain mechanisms for corporate reorganisation and
liquidation proceedings and are applicable in all provinces. However, even in the context of
proceedings under these federal statutes, the provinces retain jurisdiction over property and civil
rights.> Thus, in the absence of a conflict with the CCAA or the BIA (as the case may be),® provincial
legislation pertaining to property and civil rights continues to apply in insolvency / restructuring
proceedings.’

At a high-level:

» restructuring under the BIA is available to most debtors and provides a structured set of rules
and regulations;

= the CCAA provides greater flexibility in restructuring proceedings and applies to corporate
debtors with total debts of over CAD $5 million. It is Canada’s primary reorganisation statute
for large companies; and

*  both the BIA and the CCAA provide for:
- abroad stay of creditors’ rights and remedies;

- thefiling of a plan (or proposal) to compromise the debtor’s debts;

- the sale of some or all of the debtor's assets (either in conjunction with or instead of a plan
or proposal);

- meeting(s) of affected classes of creditors for voting on the debtor’s plan or proposal;

Territorial governments exercise province-like powers and responsibilities delegated from the federal
government pursuant to devolution agreements between each respective territory and the federal
government: see Government of Canada, “Federal, Provincial and Territorial Overview"” online:
<www.canada.ca/en/environment-climate-change/corporate/transparency/briefing-
materials/corporate-book/federal-provincial-territorial-overview.html>. Accordingly, for the purpose of
this chapter, references to “province” will include “territory”.

2 Constitution Act 1867 (UK), 30 & 31 Vict, ¢ 3 (UK), reprinted in RSC 1985, App I, No 5, s 91(21).

3 Companies’ Creditors Arrangement Act, RSC, 1985, c C-36.

Bankruptcy and Insolvency Act, RSC 1985, ¢ B-3 and, specifically, Part Il (Proposals). Several other
statutes govern specific situations, including: the Winding-Up and Restructuring Act, RSC, 1985, ¢ W-11
(banks, trust companies, loan companies and insurance companies), sections 106-110 of the Canada
Transportation Act, RSC 1996, ¢ 10 (railway companies incorporated by a special act of the federal or
provincial legislature), and the Farm Debt Mediation Act, SC 1997, ¢ 21 (in certain situations involving
farmers).

5> Constitution Act 1867, s 92(13).

Where federal and provincial legislation conflict, either by operational conflict (where it is impossible to
comply with both statutes) or frustration of purpose (where the operation of the provincial statute would
frustrate the legislative purpose behind the federal statute), the Canadian constitutional doctrine of
federal paramountcy dictates that the provincial legislation is inoperative to the extent of the conflict:
see, for example, Rothmans, Benson & Hedges Inc v Saskatchewan, 2005 SCC 13 at para 11; see also
Orphan Well Association v Grant Thornton Ltd, 2019 SCC 5, discussed later in this chapter in relation to
environmental liabilities, in which the Supreme Court of Canada addressed the relationship among
provincial environmental orders and legislation and the federal BIA.

7 Orphan Well Association v Grant Thornton Ltd, 2019 SCC 5 at para 64; Husky Oil Operations Ltd v
Minister of National Revenue, [1995] 3 SCR 453, 1995 CanlLll 69 at para 87; Sun Indalex Finance, LLC v
United Steelworkers, 2013 SCC 6 at paras 51, 52; Crystalline Investments Ltd v Domgroup Ltd, 2004 SCC
3 at para 43.
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1.1.1

- court sanction of the plan or proposal; and

- the appointment of a court-appointed officer to monitor the proceedings and report to
the court and creditors.

Restructuring proceedings under the BIA and the CCAA are court-supervised, and an important
feature of Canada’s insolvency regime is the role played by licensed insolvency trustees (LITs), who
function as the “eyes and ears of the court.”® LITs have different roles depending on the type of
restructuring proceeding: as a “monitor” in a CCAA proceeding or as a “proposal trustee” in a BIA
proposal proceeding.’ Although there may be nuances between the two roles, whether as monitor
or proposal trustee, LITs are required to act neutrally and to assist the court’s supervision of the
restructuring process by providing periodic, objective reports to the court and stakeholders with
information that may otherwise be unavailable to the competing interested parties.™

Application

Debtors must meet certain threshold requirements before they can access either restructuring
regime. In this respect, the BIA's proposal provisions only apply to a:

*  “bankrupt”;

* “insolvent person”; or

= receiver, liquidator or trustee on behalf of a bankrupt or an insolvent person.
The terms "bankrupt” and “insolvent person” are defined in the BIA as follows:

= “bankrupt” is an individual or company “who has made an assignment or against whom a
bankruptcy order has been made”." It is a legal status; and

* “insolvent person” is an individual or company “who is not bankrupt and who resides, carries
on business or has property in Canada, whose liabilities to creditors provable as claims under
[the BIA] amount to one thousand dollars” and who meets one or more of the following three
tests:12

- they are unable to "meet [their] obligations generally as they become due”;
- they have ceased paying their “obligations in the ordinary course of business”; or

- if their total assets, at “a fair valuation”, or "disposed of at a fairly conducted sale under
legal process”, would “not be sufficient to enable payment of all obligations, due and

accruing due”."

The first two tests are each known as the “cash flow test” and the third test is known as “the
balance sheet test”.

8 See, for example, Walter Energy Canada Holdings, Inc (Re), 2017 BCSC 53 at para 26.

? Inthese roles, the LIT acts as a court officer with statutory and other duties as set out by the court. LITs
also act as bankruptcy trustees in bankruptcy proceedings and as receivers in receivership proceedings,
which are sometimes commenced in respect of insolvent persons or bankrupts under s 243 of the BIA.

0 Walter Energy at para 26; Mutual Trust Co v Scott, Pichelli & Graci Ltd (1999), 11 CBR (4th) 62 at para
5 (Ont Gen Div); BIA, ss 50(10), 59(1); CCAA, s 23(1).

T BIA, s 2(1), "bankrupt”.

The use of the disjunctive “or” in the paragraph that follows indicates that only one of the criteria is

necessary to meet the definition: John Honsberger and Vern DaRe, Honsberger’s Bankruptcy in Canada

(Thomson Reuters, 5" ed, 2017) at 6; Royal Bank of Canada v Eastern Infrastructure Inc, 2019 NSSC 243

at para 45; Stelco Inc, Re (2004), 48 CBR (4th) 299, 2004 CanLIl 24933 at para 28 (ONSC).

BIA, s 2(1). The courts have interpreted “due and accruing due” restrictively, in that obligations are

excluded which are not yet due or are not chargeable to the accounting period in which the test is applied.
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1.1.2

The CCAA has a different set of threshold requirements, applying to a “debtor company” or a
group of “affiliated debtor companies” whose total claims against them exceed CAD $5 million.™
The term “debtor company” is defined in the CCAA as a company that:

* is bankrupt orinsolvent;

* has committed an act of bankruptcy under the BIA or is deemed insolvent under the Winding
up and Restructuring Act (WURA);

* has made an authorised assignment into bankruptcy or a bankruptcy order has been made
against it under the BIA; or

is in the course of being wound up under the WURA."®

The CCAA does not define "insolvent” or “insolvency”. As a result, Canadian jurisprudence has
adopted the definition of an “insolvent person” under the BIA, but with one modification: it has
expanded the first test described above such that “a financially troubled corporation is insolvent if
it is reasonably expected to run out of liquidity within reasonable proximity of time as compared
with the time reasonably required to implement a restructuring”."®

Finally, the CCAA only applies to bankrupt or insolvent companies that are either incorporated
under the laws of Canada or a province, have assets in Canada, or do business in Canada."”

Reorganisation

The CCAA and the BIA restructuring regimes contain similar provisions. For example, each statute
generally provides for:

* the approval of debtor in possession financing (commonly referred to as DIP financing);

» the granting of certain priority charges to secure, among other things, administration costs, DIP
financing and certain directors’ liabilities;

» the disclaimer or repudiation of agreements;
» prohibitions on the sale of assets outside the ordinary course of business without court approval;
* the postponement of equity claims;

» the preservation of intellectual property licenses; and

voting thresholds for the approval of any plan or proposal put to creditors.

In addition, the BIA and the CCAA contain provisions which permit certain claims against directors
to be stayed during restructuring proceedings as well as compromised in a proposal or plan.'

While there is significant overlap between the two regimes, there are also significant differences.
For instance, the BIA proposal provisions are generally seen as more prescriptive, which in turn
may result in reduced flexibility in the workout process with creditors.?? The CCAA, by contrast, is a

4 CCAA, s 3(1).

5 Idem, s 2(1), "debtor company”.

16 Stelco ONSC at para 26.

7 CCAA, ss 2, 3.

18 See, for example, BIA, ss 50.6, 54, 65.11, 65.13 65.2, 104.1; CCAA, ss 6, 11.2, 32, 36.

In addition, as discussed later in this chapter, in order to encourage directors to remain in a restructuring
proceeding, both statutes provide the court with the ability to order that the debtor company indemnify
the directors for certain obligations which they may incur following initiation of the proceedings and grant
a charge over the debtor company’s assets as security for such indemnity in priority to other creditors.

20 Sarra, Rescue! at 44; Century Services Inc v Canada (Attorney General), 2010 SCC 60 at para 15.
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flexible statute that is skeletal in nature,?! resulting in a more court-driven process, which may
increase the cost of the process.??

That said, as the BIA and the CCAA are both federal legislation dealing with substantively similar
subject matter (i.e. insolvency), Canadian courts have held that they are to be interpreted, “to the

greatest extent possible”,?% in a harmonious manner to prevent “statute shopping”.?

CCAA reorganisation

A CCAA proceeding must be commenced by way of an initial application to the court in the
province where the debtor company’s head office or principal place of business is located or, if the
company has no place of business in Canada, in any province within which any of the company’s
assets are situated.?® The initial application typically is made by the debtor company, but the
legislation permits an application to be made by any person interested in the matter,?¢ including a
creditor,?” in what are sometimes referred to as “creditor-driven CCAAs".2% The initial application
must be accompanied by substantial evidence to support the relief sought, including evidence to
satisfy the threshold requirements (discussed above), as well as information regarding the assets
and liabilities of the debtor company and the cause(s) of the company's financial difficulties.?’

If satisfied the requirements under the CCAA have been met, the court will pronounce an initial
order. Typically, these initial orders contain provisions:

= declaring that a corporation is entitled to protection under the CCAA,
* appointing a monitor to supervise the restructuring of the debtor company;

= granting an initial stay of proceedings against the company, for a maximum period of 10
days;* and

= granting certain priority charges in favour of administrative professionals, interim lenders and
directors and officers (among others).

On the initial application, the court may only grant relief that is reasonably necessary for the
continued operations of the debtor company in the ordinary course during that initial period.

The debtor company will return to court before the expiry of the initial stay period (at what is
referred to as the comeback hearing) to apply for an extension of the stay. While the initial stay
period is limited by statute to 10 days, there is no limit on the duration of subsequent stay
extensions, provided the court finds they are "necessary” in the circumstances.®' Debtor companies

21 Nortel Networks Corp, Re, 2010 ONSC 1708 at para 67 (Nortel 2010); see also Stelco Inc (Bankruptcy),
Re (2005) 75 OR (3d) 5, 2005 CanLll 8671 at para 36 (CA) (Stelco ONCA).

22 Nortel 2010 at para 67; see also Stelco ONCA at para 36; Canada, Office of the Superintendent of
Bankruptcy, Insolv Bull 98809435001, “Report on the Operation and Administration of the Bankruptcy
and Insolvency Act and the Companies’ Creditors Arrangement Act” (Ottawa: Industry Canada, 2002).

23 Kitchener Frame Limited (Re), 2012 ONSC 234, at para 47.

24 Century Services Inc v Canada (Attorney General) 2010 SCC 60, at para 47.

25 CCAA, s 9(1). This gives debtor companies some flexibility to select their preferred provincial jurisdiction.
For example, in 1057863 BC Ltd (Re) 2020 BCSC 1359, the debtor companies filed in British Columbia
where their head office was located, despite the fact that the main asset and business in the restructuring
proceedings was a pulp mill located in Nova Scotia.

26 CCAA, s 11.

27 |dem, s 11.

28 See, for example, Luc Morin and Arad Mojtahedi, “In Search of a Purpose: The Rise of Super Monitors &

Creditor-Driven CCAAs" in Jill Corraini and the Honourable D Blair Nixon, Annual Review of Insolvency

Law 2019 (Thomson Reuters, 17t ed, 2020).

Specifically, the CCAA requires that a weekly cash flow projection be filed with the court along with all

the financial statements (audited and unaudited) prepared in the last year, or if none were prepared in

that time period, the most recent financial statements: CCAA, s 10(2).

30 CCAA, s 11.7(1).

31 Idem, s 11.02(2). However, despite this lack of time limit on further extensions, courts have made it clear
that they expect an expeditious process: Sarra, Rescue! at 37.

29
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will often use the comeback hearing as an opportunity to seek an amended and restated initial
order (commonly referred to as an ARIO), which will contain additional substantive relief and
extend the relief previously granted in the initial order to cover the extension of the stay period.

While the CCAA itself contains no detailed claims process, Canadian courts have recognised that
to meet the fundamental objective of the statute (i.e. to facilitate compromises and arrangements
between debtor companies and their creditors), “it is necessary to determine what are the true
claims of the creditors as these might be compromised or arranged”.3? Accordingly, courts have
exercised their broad jurisdiction under the CCAA to make such orders as are “appropriate”, to
grant orders establishing a process for calling for claims, adjudicating claims, and barring claims
not filed before the specified claims deadline.® These orders are typically referred to as “claims
process orders”.

Following the completion of a claims process, the debtor company, with the assistance of the
monitor, may put forward a plan of compromise or arrangement to the court.®* Plans may involve
creditors accepting various forms of compromise to the immediate payment of their claim,
including a reduced payment, payment over time, a debt for equity conversion or some other form
of compromise / compensation. A plan does not need to deal with all creditors and if a creditor is
not dealt with in a plan, their claim is unaffected by it.

Before a plan can be put to creditors, the supervising CCAA court must first be satisfied that the
proposed plan has a reasonable chance of success.®® If it does not, courts will seek to avoid the
unnecessary costs being expended in calling and conducting a vote by refusing to permit the
plan to be filed.*® A court order accepting a plan for filing typically establishes rules regarding the
calling of a meeting for creditors to vote on the plan.

A plan may be put to one or more classes of creditors, both secured and unsecured.

Section 22 of the CCAA permits the debtor company to divide its creditors into classes and
requires the debtor to apply for court approval of the classification before the meeting(s) of the
creditors. Creditors “may be included in the same class if their interests or rights are sufficiently
similar to give them a commonality of interest”, and the CCAA sets out a list of factors the court
will consider.?’

Each class of creditors must vote separately on the plan. To be accepted by the creditors of a
class (and for the plan to be binding on the creditors in a class), the plan must be approved by
more than 50% of the creditors voting on the plan (in person or by proxy), who represent 2/3 in
monetary value of the claims of those creditors voting.®

Following the approval of the plan by the creditors, the plan is then brought to the court for
sanction. Before a supervising CCAA court will sanction a plan, it must be satisfied that:

there has been strict compliance with the statutory requirements and adherence to previous
orders of the court;

32 Bul River Mineral Corporation (Re) 2014 BCSC 1732 at para 36. For a general review of the policy
objectives of the CCAA, see Sarra, Rescue! at 13-17.

33 CCAA, s 11; see also Bul River at para 43.

34 There are certain required payments which must be provided for in the plan (i.e., certain wages, benefit
payments and tax payments): CCAA, ss 6(3)-6(6). Subject to certain statutory restrictions, the plan may
contain any provision that a legal contract may contain. There is no requirement in the CCAA regarding
who may develop the plan. However, in some cases the initial order will contain a provision that gives the
debtor the exclusive right to prepare and file the plan.

35 See, for example, Royal Bank v Fracmaster Ltd 1999 ABCA 178 at para 13.

36 Sarra, Rescue! at 524-525; see also Re Fracmaster Ltd 1999 ABQB 379 (affd 1999 ABCA 178).

37 These factors are: “(a) the nature of the debts, liabilities or obligations giving rise to their claims; (b) the
nature and rank of any security in respect of their claims; (c) the remedies available to the creditors in the
absence of the compromise or arrangement being sanctioned, and the extent to which the creditors
would recover their claims by exercising those remedies; and (d) any further criteria, consistent with
those set out in paragraphs (a) to (c), that are prescribed”: CCAA, s 22(2).

38 A creditor related to the debtor company may vote against, but not for, a plan.
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* nothing has been done or purported to be done that is not authorised by the CCAA; and
» the planis fair and reasonable.®

If the court approves the plan, itis binding on all members of those classes of creditors who voted
in favour of the plan (even those creditors in each class who may have voted against the plan).*°

BIA reorganisation

Unlike a proceeding under the CCAA, a BIA proposal proceeding is not initiated with a court
application. Instead, these proceedings are typically commenced through the filing of a proposal
or a notice of intention to make a proposal (NOI) by the proposed proposal trustee with the Office
of the Superintendent of Bankruptcy. The filing of an NOI or proposal triggers an automatic stay of
proceedings against the debtor corporation.*’ However, the stay does not apply to a secured
creditor who, more than 10 days prior to the filing of the NOI or proposal, served the debtor
company notice of its intention to enforce its security.*?

Subject to the filing of certain documents (including a cash flow statement which must be filed
within 10 days after the filing of the NOI), the BIA provides for an initial stay period of 30 days.*®
This stay may be extended by the court, on application of the debtor company, in increments of
up to 45 days at time, to a maximum stay period of six months from the date of filing the proposal
or the NOL*

If the debtor company fails to file a proposal within the maximum six month period (or such shorter
period if not all possible stay extensions are granted by the court), the company will automatically
be deemed to have made an assignment in bankruptcy.*® Similarly, if the debtor company fails to
file certain prescribed documents (including the cash flow statement mentioned above), it is
deemed to have made an assignment in bankruptcy.*

As with a CCAA plan, the BIA contains provisions mandating certain payments that must be
included in a proposal.*’ In addition, a proposal must contain certain provisions, including that:

* it be made to the creditors generally, either as a mass or segregated into classes;*®

= all funds payable under it must be paid to the proposal trustee to be distributed to the
creditors;*’ and

* it must provide for the ratable payment of all claims, subject to certain provisions in the BIA.5°
Other than the provisions prescribed in the BIA, there are few limits on the terms of a proposal.>
Once a proposal has been filed, the proposal trustee is required to send the proposal to all

known creditors along with a report on the proposal and notice of the meeting of creditors at
which a vote will be held on the proposal.®

39 Northland Properties Ltd, Re (1989) 73 CBR 195 at paras 23-26; see also Global Light Telecommunications
Inc, Re 2004 BCSC 745 at para 19.

40 BIA, s 54(2)(d).

41 Idem, s 69(1).

42 This is the formal notice (Notice of Intention to Enforce Security) required by s 244 of the BIA.

43 BIA, ss50.4(1), 50.4(8).

4 Idem, s 50.4(9).

4 If no proposal has been filed, s 11.6 of the CCAA allows a BIA proposal proceeding to be continued
under the CCAA if the debtor company has more than CAD $5 million in liabilities.

4 BIA, s 50.4(8).

47 Idem, s 60.

4 Idem, s 50(1.2).

49 Idem, s 60(2).

50 |dem, s 141.

%' Honsberger’s at 183.

52 BIA, s 51(1).
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1.1.3

Creditors vote on BIA proposals by class, according to the class of their respective claims. The BIA
provides that all unsecured claims constitute one class (unless the proposal provides for more than
one class of unsecured claims), and the classes of secured creditors (if any) are determined by
considering factors set out in the BIA. These factors include:

* the nature of the debts giving rise to the claims;
* the nature and rank of the security in respect of the claims;

* the remedies available to the creditors in the absence of the proposal, and the extent to
which the creditors would recover their claims by exercising those remedies;

= the treatment of the claims under the proposal, and the extent to which the claims would be
paid under the proposal; and

= such further criteria, consistent with those set out above.>

To be approved by a class of creditors, the proposal must be approved by creditors holding a
majority in number and more than 2/3 of the value of the claims voted in that class.>*

As discussed above, once creditors have voted as a class to accept or reject a proposal, the court
must then approve it. Once the proposal is approved by a class of creditors, it binds all parties in

that class, regardless of whether a particular creditor in that class voted in favour of the proposal

or not.>®

If approved by the required majorities of voting creditors, a proposal must then be submitted to
the court for approval.®® In deciding whether to approve a particular plan, the court must consider:

* the interests of the debtor in making a settlement with its creditors;

* the interests of creditors in obtaining a settlement that is reasonable and does not prejudice
their rights; and

* the interests of the public in a settlement that preserves the integrity of the bankruptcy
process and complies with the requirements of commercial morality.®’

The court typically will not approve a proposal where it is not satisfied that the terms of the
proposal are reasonable or calculated to benefit the general body of creditors.*®

If the proposal is not approved by both the creditors and the court, the debtor company is
automatically deemed bankrupt.®?

Reorganising pursuant to corporate statutes

While a comprehensive review of restructurings under corporate legislation (at both the federal and
provincial level) is beyond the scope of this chapter, we note that the arrangement provisions of the
Canada Business Corporations Act (CBCA), as well as the equivalent provincial legislation, can be
used in conjunction with the CCAA or the commercial proposal provisions of the BIA to reorganise
the capital structure of a corporation.®®

53 Idem, ss 50(1.4), 54(2).

5 Creditors who are related to the debtor corporation are only entitled to vote against, but not for, the
proposal: BIA, s 54(3).

5 Idem, s 62(2).

5% |dem, s 58(a).

57 Re Gardner (1921) 21 CBR 424, 59 DLR 555.

8 BIA, s 59(2).

5 In contrast, under a CCAA proceeding there is no deemed bankruptcy.

%0 See also the corporations statutes issued under provincial jurisdiction, including the Business
Corporations Act, RSA 2000, ¢ B-9, ss 192-193 (ABCA); Business Corporations Act, R.S.0. 1990, c B-16,
ss 182, 186 (OBCA).
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1.1.4

Section 192 of the CBCA (and similar provisions of provincial statutes)®' has also been employed
as a mechanism for corporate financial restructuring.®? While there are certain advantages to
proceeding under the CBCA (corporate reorganisation proceedings can be faster, less costly, and
less dependent on court supervision than CCAA proceedings),® the CBCA is not an insolvency
statute and therefore has certain limitations. These limitations include, among others, no express
authority to:

* granta stay of proceedings;
= authorise DIP financing; or
= grant priority charges in favour of administrative professionals.*

The CBCA also does not contemplate or otherwise provide for the appointment of a court officer
to supervise the restructuring, and courts have held that the jurisdiction to grant releases to third
parties is more limited than the jurisdiction available under the CCAA and the BIA.®®

Cross-border restructurings and insolvencies

Canada has incorporated a modified version of the United Nations Commission on International
Trade Law (UNCITRAL) Model Law on Cross-Border Insolvency into both the CCAA and the BIA.%
An authorised foreign representative in a foreign insolvency proceeding may thus bring an
application to the Canadian court for recognition of the foreign proceeding. On such an
application, the Canadian court must determine if the foreign proceeding is a foreign main
proceeding or a foreign non-main proceeding.®’

If the debtor company’s centre of main interests (COMI) is located in the jurisdiction of the foreign
proceeding, the proceeding will be referred to as a foreign main proceeding.® Both the CCAA
and the BIA provide that for the purpose of the applicable recognition provisions of each Act, a
debtor company’s registered office is deemed to be its COMI in the absence of proof / evidence to
the contrary.®’ The courts will consider the following factors to determine COMI:

* whether the location is readily ascertainable by creditors;

* whether the location is one which the debtor’s principal assets or operations are found; and

= whether the location is where the management of the debtor takes place.”®

Where courts are assessing the COMI of a Canadian entity operating as part of a larger corporate
group, courts will consider additional factors, including:

the location where corporate decisions are made;

* the location of employee administration, including human resource functions;

61 See, for example, OBCA, s 182; BCBCA, s 288.

62 Martin McGregor and Paul Casey, “"CBCA Section 192 Restructurings: A Streamlined Restructuring Tool
or a Statutory Loophole?”, online: <https://www.insolvency.ca/en/iicresources/resources/CBCA-Section-
192_Canadas-Next-Insolvency-Regime_Myles-Davis.pdf> at 20; see also Yellow Media Inc, Re 2012
QCCS 4180.

63 Roderick Wood, Bankruptcy and Insolvency Law (Irwin Law, 2" ed, 2015) at 593.

64 Mitch Grossell, “The Clash Between Corporate & Insolvency Law; CBCA Restructurings” online:
<https://www.insolvency.ca/en/whatwedo/resources/TheClashBetweenCorporateLawandInsolvencylLaw
byMitchGrossell.pdf>

% See, for example, Re iAnthus Capital Holdings, Inc 2020 BCSC 1442.

66 BIA, Part Xlll; CCAA, Part IV.

67 CCAA, s47;BIA, s 270.

%8 CCAA, s45(1); BIA, s268(1).

6 CCAA, s45(2); BIA, s 268(2).

70 Lightsquared LP, Re 2012 ONSC 2994 at para 25.
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* the location of the company's marketing and communication functions;

» whether the enterprise is managed on a consolidated basis;

* the extent of integration of an enterprise's international operations;

» the centre of an enterprise's corporate, banking, strategic and management functions;

* the existence of shared management within entities and in an organisation;

* the location where cash management and accounting functions are overseen;

* the location where pricing decisions and new business development initiatives are created; and

* the location of an enterprise's treasury management functions, including management of
accounts receivable and accounts payable.”’

The court may also consider the connection between the debtor and foreign jurisdiction to give
effect to the legitimate expectations of a debtor’s constituents as to which laws will apply.”?

As noted above, the BIA and the CCAA are, to the extent possible, to be interpreted harmoniously.”
Thus, in recognition proceedings under the BIA, Canadian courts have considered and utilised the
factors articulated in CCAA cases.”*

Once a foreign proceeding is recognised as a foreign main proceeding, the Canadian court is
required to grant a limited stay of proceedings in relation to the debtor company.” If the foreign
proceeding is recognised as a foreign non-main proceeding, there is no automatic stay; rather, the
relief granted is in the discretion of the Canadian court.”®

The principle of comity requires that Canadian courts recognise and enforce judicial acts of foreign
jurisdictions provided that the other foreign jurisdiction has assumed jurisdiction that is consistent
with principles of order, predictability and fairness. Canadian courts have stressed the importance
of comity and cooperation in cross-border insolvency proceedings to avoid multiple proceedings,
inconsistent judgments and uncertainty.”” However, where foreign judicial acts would be contrary
to Canadian public policy, the CCAA and BIA do not limit Canadian courts’ discretion to refuse to
recognise such foreign judicial acts.”®

1.2 Informal restructuring procedures
In Canada, informal out of court restructurings are not governed by any legislation, but rather are

conducted on a consensual basis.”” Informal restructurings usually involve a combination of the
following:

making arrangements directly with vendors / suppliers / landlords;&°

"V In the Matter of Voyager Digital Ltd 2022 ONSC 4553 at para 21 [Voyager]; see Hollander Sleep Products,
LLC (Re) 2019 ONSC 3238 at para 33 [Hollander]; CHC Group Ltd (Re) 2016 BCSC 2623 at para 11.

2 Wolfridge Farm Ltd, Re 2015 NSSC 168 at para 30.

73 Century Services at para 45.

4 Wolfridge at paras 30, 32.

75 CCAA, s47(2); BIA, s 270(2).

76 Additionally, upon the recognition of a foreign proceeding, the CCAA and the BIA require the foreign
representative to take on certain obligations, including the posting of notices related to the foreign
proceeding. As well, although not required by the statute, it is typical that a court will require the
appointment of an information officer to monitor and report to the court on the status of the proceedings.

77 CCAA, s 44; BIA, s 267; see also Voyager at para 9; Hollander at paras 41, 42.

78 CCAA, s 61(2); BIA, s 284(2).

77 These are sometimes referred to as “private workouts”.

80 For example, reducing payments or any associated interest rates or penalties, as well as payment plans.
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* making changes internally to the business;®
= assetsales;®2 and/or
» securing additional financing or investment.

Two of the more common informal restructuring tools that debtors utilise as part of informal
restructurings are forbearance agreements and bridge financing.

Forbearance agreements are agreements whereby a lender agrees to delay in (or forbear from)
enforcing its security and other remedies for a period of time. These agreements can be mutually
beneficial for both the debtor and the lender, as they can: (i) obviate the need for a debtor to
commence formal restructuring proceedings; and (ii) provide the debtor "breathing space” to
rehabilitate itself and take other informal restructuring steps, such as securing take-out or
bridging financing. A well-drafted forbearance agreement can also be an opportunity for a lender
to receive a fee or increased interest as consideration for the forbearance, correct any gaps or
inconsistencies in its security, obtain an acknowledgement of the amount outstanding from the
debtor, and set out terms for the enforcement of that security if the debtor cannot rehabilitate
itself.

Meanwhile, bridge financing is a type of short-term financing utilised by debtor companies to take
out an operating lender or replace their secured financing. This type of financing is generally short-
term in nature and comes at a higher borrowing cost. In addition, bridge lenders typically require
some form of security, which may be over unencumbered assets or in second priority to a current
lender. By replacing or supplementing its existing secured debt with bridge financing, the debtor
may “buy time" to find more suitable long-term and operating financing for its business.

Restructuring of ESG-related liabilities

While Canada currently has no restructuring specific ESG legislation or guidelines,® it appears to
be a receptive framework for ESG considerations, given that:

* natural resources (mining, oil and gas, forestry) play a significant role in Canada’s economy,
and companies operating in these areas are regular participants in Canada’s insolvency regime;

* ESG considerations and the public interest already play an informal role in the restructuring
process.® In particular, when courts are asked to exercise their discretion, “the broader public
interest” may be engaged "and may be a factor against which the decision of whether to allow a
particular action will be weighed”.%> In deciding whether to approve plans of arrangement, for
example, courts have considered the impacts that such plans will have on local communities,
including their effect on jobs, the continuation of humanitarian work, and the supply of key

81 For example, changes in management or downsizing, including reducing inventory, staff and other fixed
costs.

82 Due to the time-sensitive nature of most restructuring situations, this often will be at discounted prices.

8 The Canadian Securities Administrators (CSA) mandate corporate governance related disclosure in
Disclosure of Corporate Governance Practices, NI 58-101 (17 June 2005). The CSA provides further
guidelines in Corporate Governance Guidelines, NP 58-201 (15 April 2005), which does not prescribe or
restrict specific governance matters but does reflect best practices for governance. More specifically, in
January 2022, CSA published guidance for investment funds on their disclosure of ESG practices. In
Ontario, the Capital Markets Modernisation Task Force has recommended disclosure of material ESG
information and specifically climate-change related disclosure. Likewise, as discussed in section 5.3
below, the Federal Government is seeking to mandate the adoption of the Task Force on Climate-Related
Financial Disclosure standards for large corporations. These existing (and potential) ESG regulations
expose non-compliant corporations to regulatory enforcement, including monetary sanctions.

84 The role of "social stakeholders” such as the government, environmental stakeholders, First Nations, and
the local community in business restructuring proceedings have been recognised since the evolution of
the modern CCAA, as has the role of the public interest.

85 Century Services at para 60.
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community services.8 Courts have considered similar factors in deciding whether to exercise
their discretion to grant stays of proceedings.?” That being said, ESG considerations are not
definitive factors. They tend to be given less weight in the face of creditor opposition or in
circumstances where they are not tied directly to the immediate demands of the debtor’s
restructuring;®

Canadian corporate law provides that directors of a company may consider, when acting in the
interests of the company, “the interests of shareholders, employees, suppliers, creditors,
consumers, governments, and the environment”;% and

evidence suggests that there is a correlation between ESG performance and profitability.?°
Additionally, growing customer and investor advocacy on ESG issues may cause lenders and
investors to tighten access to funds for companies that do not meet or exceed ESG
requirements, while companies with higher levels of ESG performance may appeal to a
broader spectrum of lenders and investors and be viewed as less of a credit risk.

Despite the above, there are some structural limits and practical hurdles that limit the role of ESG
considerations in Canadian insolvency proceedings, including:

the BIA and the CCAA are both commercial statutes. The primary purpose of both statutes is
clear: to permit the debtor to continue to carry on business and, where possible, avoid the
social and economic costs of liquidating its assets.”” Therefore, unless addressing ESG issues
will positively contribute to meeting that purpose, court officers and debtors may not be able
to prioritise those matters;”?

86

87

88

89
90
91
92

In Re Canadian Red Cross Society / Société Canadienne de la Croix Rouge (2000) 19 CBR (4t) 158, 99
ACWS (3d) 732 (ONSC) [Canadian Red Cross], for example, the court approved a plan of arrangement in
CCAA proceedings because, among other things, the Red Cross employed approximately 7,000
Canadians in other aspects of its humanitarian work and “makes valuable contributions to society through
these humanitarian efforts”: para 28. Similarly, in Re Canwest Global Communications Corp 2010 ONSC
4209, the court approved a plan of arrangement for a television broadcasting company because, among
other things, it would “ensure the continuation of employment for substantially all of the employees” and
would “maintain for the general public broad access to and choice of news, public and other information
and entertainment programming” which was “an important public service”: para 26.

For example, in Re JTI-Macdonald Corp 2019 ONSC 1625, JTI-Macdonald, a tobacco company, argued
that they required a stay of proceedings to stop the enforcement of a judgment to preserve, among
other things, the jobs of 500 employees, the work of 1,300 suppliers, and approximately CAD $1.3
billion in continued payments in respect of federal and provincial taxes and duties. Considering this, the
court granted the stay of proceedings as “[a]ny steps to enforce the judgment could cause serious harm
to JTIM's business to the detriment of all of its stakeholders”: paras 4, 13.

In Re 1057863 BC Ltd 2020 BCSC 1359, for example, the debtor sought permission to pay pre-filing
unsecured employee amounts, arguing that it was necessary to, among other things: (i) “mitigate the
adverse effects of the Pulp Mill's closure in the communities in which the Petitioners operate”; and (ii)
"preserve their relationships with the employees who are no longer working, many of whom are
expected to be called upon to return to employment at the Pulp Mill in the future”: para 75. The

Province of Nova Scotia, the major secured creditor of the debtor, opposed these payments. The court
declined to approve the payments, despite noting that it “appreciate[d] that this vulnerable group of
stakeholders will suffer arising from my decision”. However, the court also noted that “[i]n the absence of
any objection by Nova Scotia, and with the general support of the Petitioners and the stakeholders
appearing on this application, | might have come to a different conclusion”: para 87. In contrast, the
court approved the payment of pre-filing obligations to employees in Re Cinram International Inc 2012
ONSC 3767 because these payments were necessary to keep employees working at the company and
their services were “critical to the ongoing operations”: para 67.

BCE Inc v 1976 Debenture holders, 2008 SCC 69.

ISS EVA, “ESG Matters” online: < https://www.issgovernance.com/library/esg-matters/>.

Century Services at para 15.

Indeed, “[the CCAA] is, after all, commercial legislation. Public interest is not the primary focus of the
legislation and generally social stakeholders play a secondary role to that of creditors”: Virginia Torrie
and Vern DaRe, The Participation of Social Stakeholders in CCAA Proceedings 2019 AnnRevinsolv? at 1.
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* non-creditors cannot vote on plans and proposals.”® Therefore, unless ESG stakeholders have
a claim that is monetary in nature, such that they have the standing of a creditor, they cannot
exert influence on the terms of a plan or proposal via the creditor approval process; and

= even if they do have the right to vote, ESG stakeholders can face challenges to participating in
the restructuring process.” Canadian courts have granted orders appointing representative
counsel for large stakeholder groups that collectively have a significant interest, but whose
members individually lack the resources to secure “a seat at the table”.”> However, such
appointments are not commonplace, likely because of the resources and coordination
required to seek such an appointment.

Environmental (E): restructuring environmental liabilities

Canada is subject to both provincial and federal environmental laws. Most of these laws provide
for various enforcement remedies, including orders and administrative penalties.

The primary federal law is the Canadian Environmental Protection Act,? which focuses on national
and international environmental issues and establishes the federal regulatory authority. There are
also federal laws and regulations related to water, fisheries, animals, and forestry that may be
relevant to a company's environmental obligations.

In addition, every province has its own environmental protection laws. Provincial laws typically
impose obligations to clean up contaminated land, which obligations are enforced by the
provincial environmental regulator.”” The majority of environmental enforcement orders are
governed by provincial law.

Types of environmental liabilities

The costs associated with remediation or clean-up of affected property (otherwise known as
reclamation and abandonment liabilities) are the most common type of environmental liability
faced by insolvent corporations. A company may also be subject to fines and penalties issued by
environmental regulators.

Priority given to environmental liabilities

Both the BIA and the CCAA include provisions addressing claims made by the federal and
provincial governments for the costs associated with remedying environmental conditions or
damage affecting real orimmovable property of the debtor.?® These sections provide for security
for those costs by a charge on the affected real property? and any contiguous real property that is
related to the activity that caused the environmental condition or damage, which security ranks in
priority ahead of any other security against the property in question.' However, this charge does
not apply to all environmental obligations a government seeks to enforce. This is illustrated in
Orphan Well Association v Grant Thornton Ltd (Redwater),'®" discussed in greater detail below,
where the majority of the Supreme Court of Canada (SCC) found that the regulator did not have a
provable claim because it was not seeking a financial benefit and was acting in its capacity as
regulator rather than creditor.'® The statutory charge only applies to claims provable in

73 These stakeholders can only express their displeasure if granted standing at the court approval stage.

74 ESG stakeholders may have limited funds, may be spread across large geographic areas, and may find it
difficult to organise themselves into cohesive groups.

7% See, for example, League Assets Corp (Re) 2013 BCSC 2043 at para 63.

% Canadian Environmental Protection Act, SC 1999, c 33.

97 The provincial regulator can order the assessment and clean-up of contaminated land.

78 BIA, ss 14.06(6)-14.06(8); CCAA, ss 11.8(7)-11.8(9).

72 However, this charge is limited to the real property itself and does not attach to interests therein: Yukon
(Government of) v Yukon Zinc Corporation 2021 YKCA 2 at para 98.

100 BIA, s 14.06(7); CCAA, s 11.8(8).

101 Orphan Well Association v Grant Thornton Ltd 2019 SCC 5 [Redwater].

192 Redwater at para 128.
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bankruptcy, meaning there must be a debt, liability or obligation owing to the government /
regulator and to which it must be possible to attach a monetary value.'®

Disclaimer of environmental obligations

The decision of the SCC in Redwater has created significant uncertainty regarding the ability of a
court officer to effectively disclaim contaminated property.'® The SCC concluded that the
disclaimer power conferred upon the trustee by the BIA is only related to the personal liability of
the trustee, and “says nothing about the liability of the ‘bankrupt’ or the ‘estate’.%

Orders and penalties issued by environmental regulators in the nature of fines, restitution orders
or similar are not affected by a restructuring unless the proposal or plan explicitly provides for
their compromise and the creditor in relation to that debt or liability votes in favour of such
compromise.'%

Both the BIA and the CCAA include provisions that give proposal trustees and monitors,
respectively, protection in relation to specified environmental liabilities, provided the court officer
acts in accordance with those provisions.'” The court officer has no personal liability for any
environmental condition or damage that pre-dates the court officer's appointment, or that arises or
occurs post-appointment unless it is established that the issue was a result of the court officer’s
gross negligence or wilful misconduct.’® However, proposal trustees and monitors are still required
to comply with any applicable duty to report or make disclosure under applicable environmental
laws.'?

Social (S): restructuring health or safety-related liabilities

There are no provisions in the BIA or CCAA that relate specifically to the restructuring of health or
safety-related liabilities.

Types of health and safety-related liabilities

In Canada, health and safety-related liabilities include amounts owing under the provincial
workplace health and safety statutes and legislation relating to hazardous materials.'® Another
category of health and safety-related liabilities are those arising from products liability litigation -
whether pursuant to class action proceedings or by way of “mass tort” claims. For example, in
Canada there have been restructurings implemented to manage litigation (and the associated
liabilities) regarding pharmaceuticals, transport, tobacco and tainted blood.™

Treatment of health and safety-related liabilities

Certain health and safety-related statutes create liens to secure the payment of obligations to
health and safety regulators.™?

193 |dem at para 119. These may also include contingent claims, provided they are not too remote or
speculative: Redwater at para 138 and may include claims for costs incurred after the commencement of
proceedings: CCAA, s 11.8(9); BIA, s 14.06(8).

104 A comprehensive discussion of Redwater, including this issue, can be found in T Cumming, CE Hanert
and J Oliver, “The Intersection of Regulatory and Insolvency Law: Redwater’s Final Chapter and the
Aftermath”, 2019 AnnRevlinsolv 5.

195 Redwater at para 74.

106 BIA, ss 62(2.1), 178(1)(a); CCAA, s 19(2)(a).

107 BIA, s 14.06(7); CCAA, s 11.8(5).

108 BIA, s 14.06(2); CCAA, s 11.8(3).

109 BIA, s 14.06 (which applies to proposal trustees by virtue of s 66.4(1)); CCAA, s 11.8.

10 Workplace Safety and Insurance Act, 1997, SO, c16, ss 144, 145; Workers' Compensation Act, RSA
2000, c W-15, s 127; Workers Compensation Act, RSBC 2019, ¢ 1, s 264.

" For a discussion on the settlement of mass tort claims via the CCAA, see Vern W DaRe, "Risks Inherent in
the Settlement of Tort Claims: Recent Direction from the Red Cross Case”, 2008 AnnRevlInsolv 10.

12 The Workers Compensation Act, RSM 1987, c W200, s 104; Workers' Compensation Act, RSA 2000, ¢ W-
15,5 129; Workers' Safety and Compensation Act, SY 2021, ¢ 11, s 185; Workers Compensation Act,
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Under both the BIA and the CCAA, claims of the federal or provincial governments and workers'’
compensation bodies are treated as unsecured claims unless they are secured by certain types of
security or charges, which have been registered in accordance with the applicable personal
property securities legislation.’3

As is the case with those issued by environmental regulators, orders and penalties relating to
health and safety matters in the nature of fines, restitution orders or similar, are not compromised
by a restructuring unless such compromise is expressly provided for in the plan or proposal and
the creditor in respect of such debt or liability votes in favour.”* Otherwise, there are no specific
restrictions or limitations on the compromise or restructuring of health and safety-related liabilities.

Tort claimants and judgment creditors whose claims arise from health and safety-related matters
are treated as unsecured creditors for the purposes of insolvency and restructuring proceedings.

Governance (G): third party releases in favour of directors and officers of the company

Canadian courts regularly sanction releases in favour of directors and officers (and other third
parties) in the context of restructuring proceedings under the BIA and the CCAA." In doing so,
they consider the following factors (with no single factor being determinative or necessarily
applicable in each case):

whether the parties to be released were necessary and essential to the restructuring of the
debtor;

* whether the claims to be released were rationally connected to the purpose of the proposal
or plan and necessary for it;

= whether the proposal or plan could succeed without the releases;

* whether the parties being released contributed to the proposal or plan; and

» whether the releases benefit the debtors as well as the creditors generally.'"¢

The broad jurisdiction of the court in a CCAA proceeding can be exercised to grant releases to
directors and officers in the absence of a plan.'’ If no proposal is filed in a proposal proceeding
under the BIA and the stay thereunder expires without the proposal proceeding being converted
into a CCAA proceeding, the company will be deemed bankrupt, and no release will be available

to directors.'"®

Both the BIA and the CCAA contemplate the compromise of certain pre-filing claims against
directors and officers in proposals and plans.’" However, both statutes also include limits on the

RSBC 2019, ¢ 1, s 265; Workers’ Compensation Act, SNS 1994-95, ¢ 10, s 148; Workers’ Compensation
Act, RSNB 1973, ¢ W-13, s 73; Workers’ Compensation Act, SNWT 2007, ¢ 21, s 143; Workers
Compensation Act, SPEI 1994, ¢ 67, s 78; The Workers' Compensation Act, SS 2013, c W-17.11, s 160;
Workers’ Compensation Act, SNU 2007, c 15, s 143; Workplace Health, Safety and Compensation Act,
RSN 1990, c W-11, s 122; Workplace Safety and Insurance Act, 1997 SO, c 16, s 145.

113 BIA, ss 86, 87; CCAA, ss 38, 39.

114 BIA, ss 62(2.1), 178(1)(a); CCAA s 19(2)(a).

115 CCAA, s 5.1; BIA, s 50(13).

"¢ Re Lydian International Limited, 2020 ONSC 4006 at para 54. Third party releases generally in the
context of restructuring proceedings were considered in ATB Financial v Metcalfe & Mansfield
Alternative Investments Il Corp 2008 ONCA 587.

17 Under the CCAA, the court can - in exceptional circumstances - utilise the broad jurisdiction conferred
by s 11 (to "make any order that it considers appropriate in the circumstances”) to release third party
claims against directors and officers where a plan is not approved upon termination of the CCAA
proceedings. To receive such an order, the applicant must demonstrate that the order is appropriate in
the circumstances and that the parties to be released have acted in good faith and with due diligence:
see for example, Re ENTRETEC Corporation, 2020 ABQB 751, where Justice Romaine granted such an
order, subject to the exclusion of specified claims.

118 BIA, s 50.4(8).

119 BIA, s 50(13); CCAA, s 5.1.
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nature of claims that can be compromised, namely: (i) claims that relate to contractual rights of one
or more creditors arising from contracts with one or more directors; and (ii) those based on
allegations of misrepresentation made by directors to creditors or of wrongful or oppressive
conduct by directors.'? Further, under both statutes claims such as fines, penalties or award of
damages in respect of bodily harm or wrongful death cannot be compromised unless the plan or
proposal explicitly provides for the compromise of that debt or liability, and the creditor in relation
to that debt or liability voted in favour of the acceptance of the plan or proposal.'?'

The BIA and CCAA both authorise the court to grant a priority charge over all or part of the
property of the debtor company in favour of the directors and officers as security for the
indemnification of directors and officers in respect of liabilities that they may incur in such
capacities after the commencement of proceedings.'? These charges are intended to keep
management in place during restructuring so that the debtor company may benefit from their
experience and institutional knowledge.'?

Protection of stakeholders’ interests

Environmental (E): influence by environmental protection authorities or environmental
advocacy groups in a restructuring

Approving a restructuring plan

As noted above, any proposal or plan is subject first to approval by the affected creditors - a
majority in number holding at least two thirds by value of the claims voted in a class. While there
is no requirement for approval of a proposal or plan by environmental regulators, environmental
liabilities can be very significant, with the result that environmental stakeholders may have an
effective “veto” of any plan if those liabilities represent more than one third of the value of claims
voting in a particular class.

Discretion to consider wider public interest concerns

As discussed above, after the requisite majorities have voted to approve a proposal or plan, the
court will consider whether to exercise its discretion to approve it. In doing so, the court will
weigh various factors, including whether the proposal or plan is in “the interests of the public”.'?*
Such interests include the preservation of jobs,'?® the provision of important services to
communities'?® and ensuring that debtors comply with their tax obligations.?’

However, while courts may consider the impacts of their decisions on the public interest, the
proposal provisions of the BIA and CCAA are still primarily focused on addressing the relationship
between insolvent entities and their creditors with the purpose of preventing the social and
economic costs of a liquidation.'?® Therefore, the interests of creditors are given considerable

120 CCAA, s5.1(2); BIA, s 50(14).

121 BIA, ss 62(2.1), 178(1); CCAA, s 19(2).

122 BIA, s 64(1); CCAA, s 11.51.

123 Northstar Aerospace Inc, Re, 2013 ONSC 1780 at para 29.

124 Canwest at paras 19-21; Silbernagel, Re (2006), 81 OR (3d) 152, 2006 CanLll 13427 at paras 9, 10. See
BIA, ss 50.6, 54, 65.11, 65.13 65.2, 104.1; CCAA, ss 6, 11.2, 32, 36.

125 Canadian Red Cross at para 28.

126 Canwest at para 26.

127 Silbernagel (2006), 81 OR (3d) 152, 2006 CanlLIl 13427 (SC) at para 14.

128 See, for example, Century Services at para 15. In addition, the long form title of the CCAA is “[a]n act to
facilitate compromises and arrangements between companies and their creditors”, which also provides
insight into its intended purpose: see, for example, Stelco ONCA at para 7; For BIA example, see
Kitchener Frame Ltd., Re, 2012 ONSC 234 at para 53. While courts have recognised that the public
interest includes, for example, the enforcement of environmental regulations, it has found that insolvency
legislation has balanced this with the public interest of “third-party creditors in being treated equitably”:
AbitibiBowater Inc, Re, 2012 SCC 67 at para. 32; see also Yukon (Government of) v Yukon Zinc
Corporation, 2021 YKCA 2 at para 91.
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weight and deference, both in the provisions of the statutes and by the courts in exercising their
jurisdiction under the Acts.'??

Influence by environmental protection authorities or environmental advocacy groups in a
restructuring

There is no statutory requirement under the BIA or the CCAA for environmental protection
authorities or advocacy groups to approve a proposal or plan. However, creditors holding claims in
respect of environmental liabilities that will be affected by a proposal or plan can vote on that
proposal or plan. Accordingly, if those stakeholders have large monetary claims, they may exert
significant influence on the course of restructuring proceedings. Moreover, where the claims of
environmental regulators are afforded super-priority, those obligations may have a significant
practical impact on the course of the restructuring proceedings.'®

Additionally, if environmental obligations have to be paid out in priority to other creditors, with the
result that subsequent creditors will see little or no recovery, debtors may find it difficult to secure
the DIP financing that they require to fund a restructuring proceeding. In some cases, this may
result in debtors not being able to pursue restructuring at all.

Social (S): influence by labour authorities, unions or employee / worker advocacy groups in
a restructuring

Approving a restructuring plan

There is no statutory “veto” given to government regulators, unions, or employee advocacy
groups under either the BIA or the CCAA.

As noted above, proposals and plans are subject to creditor approval. To the extent that
employees and former employees are creditors of a debtor company, they are entitled to vote on
the proposal or plan. Depending on the circumstances, employee creditors may be classified
separately from other creditors.""

No proposal or plan can be approved by the court if it does not make provision for certain
prescribed payments to and for the benefit of employees.'3?

Discretion to consider wider public interest concerns

As noted above, the court has the discretion to consider the public interest in proceedings under
the BIA and the CCAA. This includes the interests of employees.

Protection of employee rights

Canadian Courts have exercised their discretion to appoint representative counsel to act on behalf
of employees in CCAA proceedings, the costs of which may be paid out of the debtor company's
estate.”®® Depending on the circumstances, representative counsel may assist employees and
former employees by providing a reliable resource of information and by litigating claims on

129

For an example in BIA proposal proceedings, see Wiivw Wearables Inc (Re), 2021 BCSC 511 at paras 50,
52; see also Magnus One Energy Corp, Re, 2009 ABQB 200 at para 11; Re Abou-Rached, 2002 BCSC
1022 at para 65; For an example in CCAA proceedings, see Olympia & York Developments Ltd v Royal
Trust Co (1993), 12 OR (3d) 500, 17 CBR(3d) 1 at para 42.

130 See, for example, the discussion of Redwater in section 2.1.2 above.

131 Re Invictus MD Strategies Corp et al, [2020] (BCSC), Vancouver Registry No S-201708 [/nvictus].

132 BIA, s 60(1.1), (1.3), (1.5) and CCAA, s 6(3), (4), (5), (6). A bill (Bill C-228) is currently before the Senate of
Canada. If enacted, the proposed legislation would amend BIA, s 60(1.5) and CCAA s 6(6) by adding
amounts in respect of certain pension obligations that must be provided for in any proposal or plan.

133 Sears Canada Inc et al (Re), Toronto CV-17-11846-00CL (Ontario Superior Court of Justice [Commercial

List]); Nortel Networks Corp, Re (2009), 53 CBR (5th) 196, 2009 CanLll 26603 at para 12 (Nortel 2009).

For an example of representative counsel being appointed in BIA proposal proceedings, see Kitchener

Frame Ltd, Re 2012 ONSC 234.
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behalf of individuals who, on their own, would have little means of pursuing their claims in respect
of pension, termination, severance, retirement, and other payments.134

Collective agreements entered into by the debtor remain in force during CCAA and BIA
proceedings and may not be altered except as expressly authorised. ' Collective agreements are
expressly excluded from the operation of the contractual disclaimer provisions.'

Employees who are owed “eligible wages”'¥” when their employer commences a proceeding
pursuant to the CCAA or the proposal provisions of the BIA are eligible for payments pursuant to
the Wage Earner Protection Programme (WEPP),"*® which provides for payments to employees of
up to an amount equal to seven times the maximum weekly insurable earnings under the
Employment Insurance Act by the federal government.'® The government is subrogated to any
rights that employees who receive payments may have against the insolvent employer, or the
directors of the insolvent employer, to recoup amounts paid under the WEPP."° The balance of
employee claims is unsecured.

Governance (G): board / management conflicts addressed in a restructuring plan)?

In certain circumstances, where management and other employees of a debtor company are
deemed critical to restructuring efforts, courts may approve a key employee retention plan (KERP)
and / or a key employee incentive plan (KEIP).""" KERPs typically provide for payments to
employees at specified times in the future, on the condition that the employees remain with the
debtor company when those specified times arrive. KEIPs typically provide for payments tied to
the debtor company successfully achieving certain milestones. Both plans are aimed at retaining
those essential employees during the period in which they are likely to seek other opportunities
as a result of the financial state of the debtor company.'? Although neither the BIA nor the CCAA
specifically contemplate priority charges over the debtor company's assets to secure KERPs and
KEIPs, such charges have been granted in both types of proceedings.™?

KERPs and KEIPs are developed in conjunction with a proposal trustee or a monitor and are
subject to court approval. Courts have considered the following non-exhaustive list of factors in
deciding whether or not to approve these plans:

» whether the proposal trustee or a monitor (as the case may be) supports the plan;

» whether the key employees who are the subject of the plan are likely to pursue other
employment opportunities absent the approval of the plan;

* whether the employees who are the subject of the retention plan are truly "key employees”
whose continued employment is critical to the successful restructuring of the debtor company;

* whether the quantum of the proposed retention payments is reasonable; and

134 Nortel 2009 at para 13.

135 See Honsberger's at 222; see also Sarra, Rescue! at 389.

136 CCAA, ss 32(9), 33(1); BIA, ss 65.12(6), 65.11(10).

137 See Wage Earner Protection Programme Act, SC 2005, C. 47, s 2(1) [WEPPA].

138 WEPPA, s 5(1)(b)(iv).

139 WEPPA, s 7(1). The prescribed maximum amount payable to a single employee at the time of writing is
CAD $7,578.83 (for proceedings commenced between November 20,2021 and December 31, 2021),
and CAD $8,117.34 for those commenced in 2022. See Practical Law, “Wage Earner Protection
Programme Act (WEPPA): Overview” online: <
https://ca.practicallaw.thomsonreuters.com/Document/I8f9dd0a88e2511ea80afece799150095/View/F
ullText.htmI?transitionType=Default&contextData=(sc.Default)&clientid=910138-00001>.

140 WEPPA, s 36(1).

41 Danier Leather Inc (Re), 2016 ONSC 1044 at para 75.

42 Sarra, Rescuel! at 346.

143 Danier Leather at para 78. For CCAA examples, see Cinram at para 91 and Grant Forest Products Inc, Re,
2009 OJ No 3344 at para 4. For a BIA example, see Ontario Securities Commission v Bridging Finance Inc,
2021 ONSC 4347 at para 14.
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* the business judgment of the board of directors regarding the necessity of the retention
payments.'#

KERPs and KEIPs may create conflicts between the interests of management and those of the
debtor company. For example, where management negotiates DIP financing, management may
use their strategic position to, for example, negotiate for a higher amount financing than would
otherwise be necessary in order to fund payments to themselves pursuant to a KERP or KEIP.'%
This conflict is mitigated to a degree by the oversight of the court in approving both debtor-in-
possession financing and KERPs / KEIPs, and the deference given by the court to the opinion of the
proposal trustee or the monitor (who has participated in the formulation of the relevant plan) as to
whether it should approve the retention / incentive plan.

Potential conflicts of interest between management and the debtor company are also addressed
by the restriction on voting rights of “related parties” (which may include directors). Under both
the BIA and the CCAA a “related person” may vote against but not for the acceptance of the
proposal or plan.™®

The provisions of federal and provincial corporate law continue to apply to the directors and
officers of companies that are undergoing restructuring pursuant to the CCAA or the BIA. These
include a duty of care and a fiduciary duty of loyalty on the part of directors and officers.’ Further,
companies listed on Canadian stock exchanges are also subject to additional disclosure
obligations and other regulations targeted at reducing the risk of conflicts of interest with respect
to management compensation. For example, companies listed on the TSX must publicly disclose
in an information circular whether there are restrictions on insiders participating in security-based
compensation arrangements. Companies listed on the TSX Venture Exchange are subject to
additional restrictions, including requirements that disinterested shareholders approve insider
participation in security-based compensation arrangements exceeding certain thresholds as well
as for any amendment to security-based compensation that results in a benefit to an insider.™®

"Soft law"” framework

Environmental (E): industry guidelines and / or best practices that are prescribed for the
protection of the environment in a restructuring

We have not identified any industry guidelines and / or best practices prescribed for the
protection of the environment in a restructuring.

Social (S): industry guidelines and / or best practices that are prescribed for the protection
of employee rights in a restructuring

We have not identified any industry guidelines and / or best practices prescribed for the
protection of employee rights in a restructuring.

Governance (G): industry guidelines or codes of conduct relating to the avoidance of
conflicts of interests that restructuring professionals are subject to

Lawyers, accountants and LITs are all subject to legally binding ethical obligations imposed by their
respective governing bodies. The Canadian Association of Insolvency and Restructuring

144 Danier Leather at para 76; see also Grant Forest Products Inc (Re) (2009) 57 CBR (5t) 128, 2009 CanLll
42046 (ONSC).

145 Sarra, Rescuel at 347.

146 BIA, ss 4(2), 54(3); CCAA, ss 2(2), 22(3).

147 See, for example: CBCA, s 122; Business Corporations Act, SBC 2002, ¢ 57, s 142; ABCA, s 122, Business
Corporations Act, RSO 1990, c B 16, s 115, Business Corporations Act, SNB 1981, ¢ B 9.1, s 79, Business
Corporations Act, SNWT 1996, ¢ 19, s 102, Business Corporations Act, SPEI 2018, ¢ 22, s 77, Business
Corporations Act, CQLR, ¢ S-31.1, s 119, The Business Corporations Act, SS 2021, c 6, s 9-1t, Business
Corporations Act, RSY 2002, ¢ 20, s 102, 123, The Corporations Act, RSM 1987, ¢ C225,s 97, 116,
Corporations Act, RSN 1989, c. C-36, s 203.

148 TSXV, Policy 4.4: Security Based Compensation (24 November 2021) online:
<https://www.tsx.com/resource/en/2761>, s 5.3.
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Professionals (CAIRP) has both rules and standards of professional conduct applicable to its
members and candidates registered in their qualification programme.

Each of these regulatory schemes include provisions requiring that applicable professionals:
= take reasonable steps to identify circumstances that could pose a conflict of interest;

* apply necessary safeguards in situations of conflict, such as notifying the client of the
circumstances giving rise to the conflict and obtaining their consent to act in such
circumstances; and

= decline to accept an engagement or resign from an engagement if a conflict of interest
cannot be appropriately resolved with the application of safeguards.'°

ESG in financing
ESG-linked loans, bonds or investments

Responsible investment is a growing trend in Canada. A 2020 report prepared by the Responsible
Investment Association shows that “responsible investing” accounts for 61.8% of the country’s
professionally managed assets, with 45% of that amount being public equities.™’

A number of financial institutions in Canada have established ESG / sustainable financing
programmes. Several examples of financial products offered by these institutions include: “green
bonds” to support initiatives related to among other things, renewable energy and green
infrastructure; “social bonds” to support affordable infrastructure, access to health and nutrition,
and businesses owned or led by equity seeking groups; and “transition bonds” that provide loans
related to activities that significantly reduce emissions.">2

In addition, at the time of writing this chapter, six Canadian financial institutions have adopted the
Equator Principles.' The Equator Principles were formulated in 2003 and last updated in October
2020, and are intended to serve as a common baseline and risk management framework for
financial institutions to identify, assess and manage environmental and social risks when financing
projects.”™* By adopting the Equator Principles, these Canadian financial institutions have agreed

149 See CAIRP, “Rules of Professional Conduct and Interpretation” (August 2018) online:
<https://cairp.ca/rules-prof-conduct.html> r 4, which provides that “[m]embers shall with respect to any
professional engagement be free of any influence, interest or relationship which impairs their professional
judgment or objectivity or which, in the view of a reasonable and informed observer, has that effect”.

150 See, for example, BC, Law Society of British Columbia, Code of Conduct, r 3.4 and Ontario, Law Society
of Ontario, Code of Conduct, r 3.4; Alberta, Law Society of Alberta, Code of Conduct, r 3.4; BC,
Chartered Professional Accountants of British Columbia, Code of Professional Conduct, r 210; Ontario,
Chartered Professional Accountants of Ontario, CPA Code of Professional Conduct, r 210; Alberta,
Chartered Professional Accountants of Alberta, Rules of Professional Conduct with Guidance, r 210;
Bankruptcy and Insolvency General Rules, CRC, ¢ 368, ss 34, 42-44, 47.

151 See Responsible Investment Association, “2020 Canadian Responsible Investment Trends Report”
(Responsible Investment Association, November 2020) online:
<https://www.riacanada.ca/research/2020-canadian-ri-trends-report/> at 4, 9, 10.

152 See, for example, Export Development Canada, “Sustainable Finance: Enabling a Sustainable, Equitable
Economy”, online: <www.edc.ca/en/about-us/esg/sustainable-finance.html>; see also, Royal Bank of
Canada, Capital Markets, “Sustainable Finance”, online: <www.rbccm.com/en/expertise/sustainable-
finance.page>.

153 Including Bank of Montreal, the Bank of Nova Scotia, Canadian Imperial Bank of Commerce (CIBC),
Export Development Canada, Royal Bank of Canada, and TD Bank Financial Group: Equator Principles,
Members & Reporting: “Equator Principles Financial Institutions (EPFls) and their annual reporting on
EP-related activities”, online: <equator-principles.com/members-reporting/>.

154 Carla Potter et al, “The Equator Principles - EP4: Impacts and Considerations for Project Financings”
(December 1, 2021), American Bar Association, online:
<www.americanbar.org/groups/business_law/publications/blt/2021/12/equator-principles/>; Equator
Principles, “About the Equator Principles: A financial industry benchmark for determining, assessing and
managing environmental and social risk in projects”, online: <equator-principles.com/about-the-
equator-principles/>.
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5.2

5.3

they will not finance projects that do not comply with the requirements of the Principles.
Accordingly, in considering financing, these institutions may, for example, require that prospective
borrowers:

» develop and maintain environmental and social management systems that will identify, assess
and manage ESG risks in their projects;

= develop plans to minimise or offset the potential risks of their projects; and / or
* show ongoing engagement with local communities that may be affected by their projects.’
Financial institutions (banks and funds) and their commitment to achieve ESG targets

Six of the largest Canadian banks'™¢ have committed to achieving a net-zero banking economy by
2050, as outlined in the Paris Agreement on climate change.'” They are also members of the Net-
Zero Banking Alliance.'®®

Several Canadian banks are working on implementing the climate-related disclosures developed
by the International Task Force on Climate-Related Financial Disclosures'? which, as discussed in
the section below, will be mandated by the Canadian Federal Government in 2024. In addition,
many of Canada’s largest banks also have committed to increasing the issuance of green bonds to
finance new and existing green projects and developing new metrics to link ESG factors with bank
group performance and executive pay.'°

Promoting ESG by the central bank and regulators

Climate change is an area of focus for both Canada'’s central bank, the Bank of Canada,’®' and the
Office of the Superintendent of Financial Institutions (OSFI). In January 2022, the Bank of Canada
and OSFl released the results of a pilot project on climate scenario analysis, and the development
of certain scenarios (developed in conjunction with six'é2 federally regulated financial institutions)
designed to help the Canadian financial sector identify, measure, and disclose climate-related
risks.163

In May 2022, OSFl issued a draft guideline addressing the impact of climate change on managing
risk, and introducing mandatory financial disclosures aligned with the International Task Force on
Climate-Related Financial Disclosures framework.'¢*

155 Ibid.

15 These include: (i) Bank of Montreal; (ii) Canadian Imperial Bank of Commerce; (iii) National Bank of
Canada; (iv) Royal Bank of Canada; (v) Scotiabank; and (vi) TD Bank Group.

157 National Bank, “Six of Canada’s Largest Banks Join United-Nations-convened Net-Zero Banking Alliance”
(October 15, 2021), online: <www.nbc.ca/about-us/news-media/press-release/2021/20211015-Six-des-
grandes-banques-canadiennes-se-joignent-a-lalliance-bancaire-Net-Zero-des-Nations-Unies.html>.

158 This is an industry led, UN convened global group of banks committed to aligning their lending and
investment portfolios with net-zero emissions by 2050: UN Environment Programme, Finance Initiative,
“Net-Zero Banking Alliance”, online: <www.unepfi.org/net-zero-banking/>.

159 Canadian Bankers Association, “Focus: Banks in Canada Committed to a Net-Zero Economy by 2050,
online:
<cba.ca/Assets/CBA/Documents/Files/Article%20Category/PDF/bkg_netZeroCommitments_en_Nov.pdf.>

10 Ipid.

161 The Bank of Canada is a member of the Central Banks' and Supervisors’ Network for Greening the
Financial System.

162 These include: (i) Co-operators Group Limited; (ii) Intact Financial Corporation; (iii) Manulife Financial
Corporation; (iv) Royal Bank of Canada; (v) Sun Life Financial; and (vi) TD Bank Group.

163 Bank of Canada, “Bank of Canada / OSFI pilot helps Canadian financial sector assess climate change
risks” (January 14, 2022), online: <https://www.bankofcanada.ca/2022/01/bank-canada-osfi-pilot-helps-
canadian-financial-sector-assess-climate-change-risks/>.

164 OSFI has stated that it plans to issue the final version of the guideline by early 2023, disclosure starting in
2024, which "aligns with a commitment made by the federal government to require financial institutions to
publish climate disclosures starting in 2024": OSFI, “OSFI consults on expectations to advance climate risk
management” (May 26, 2022), online: <www.osfi-bsif.gc.ca/Eng/osfi-bsif/med/Pages/b15-dft_nr.aspx>.
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1.1

1.1.1

General overview of the restructuring regime

The French Commercial Code provides for two categories of insolvency proceedings (in court
and out of court proceedings), the main differences of which are:

= confidentiality - out of court proceedings are strictly confidential, whereas in court proceedings
are public;

* the constraint of creditors - out of court proceedings are based on negotiations and are
subject to creditors’ agreement on an amicable agreement, whereas in court proceedings
provide for a collective proceeding against creditors and can lead to a plan imposed on
creditors; and

* the outcomes of the proceedings:

- subjectto creditors’ agreement, out of court proceedings usually lead to an agreement
that provides for a restructuring of the debtor, including usually the staggering of the
debtor’s debts, possible write-off and new money or asset sales. More rarely, these
proceedings can result in organising the sale of the debtor’s company / business; and

- depending on the proceedings, in court proceedings can lead to a repayment plan (debt
staggering over a maximum of 10 years), a global or partial sale plan of the debtor’s
activities (see below for further details) or the cessation of the debtor’s business activities
and a piecemeal sale of its assets.

Formal restructuring procedures

The French Commercial Code provides for four in court proceedings: safeguard proceedings,
accelerated safeguard proceedings, reorganisation proceedings and judicial liquidation.

These proceedings are public and take place under the supervision of the court.

The diversity of these proceedings aims to respond to the different needs of the debtor
depending on its financial situation. Thus, each in court proceeding is governed by its own
opening conditions, is graduated according to the debtor’s situation and leads to restructuring
solution(s) depending on the analysis of the business of the debtor and possible ways to restore
profitability.

Presentation of in court proceedings

In court proceedings are graduated according to the debtor's situation, the key point of which is
the concept of cash flow insolvency. Whether the debtor is cash flow insolvent or not determines
the following:

= whetheritis eligible for a safeguard proceeding (if not cash flow insolvent) or a reorganisation
proceeding / judicial liquidation (if it is cash flow insolvent);

* whether it remains in control of the restructuring (i.e. debtor in possession). In practice, this
impacts on whether the debtor is the only one who can request the opening of an in court
proceeding and whether there may be an outcome that the debtor would not have chosen
(e.g. the sale of its business), subject to the approval of the court; and

= its powers to manage and dispose of its assets.
More precisely, the purposes and outcomes of each proceeding are as follows:

= forsafeguard proceedings, helping the debtor (which is not cash flow insolvent) to solve
difficulties (financial, economic and legal) that it is not able to overcome and facilitating the
reorganisation of the debtor in order to allow the continuation of its economic activity, the
maintenance of employment and the discharge of liabilities.
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This proceeding can lead to:

- the adoption of a repayment plan (called a safeguard plan), which is described in greater
detail below;

- the closure of the proceeding if the debtor’s problems disappear; or

- the conversion into a reorganisation proceeding or a judicial liquidation, if the debtor
becomes cash flow insolvent during the safeguard proceeding or if no safeguard plan can
be prepared and the business needs to be sold (i.e. a sale plan) or closed (liquidation
proceedings);

for accelerated safeguard proceedings, helping the debtor - which is engaged in conciliation
proceedings (out of court proceedings), has prepared a draft safeguard plan and may be
cash flow insolvent for less than 45 days - to solve any difficulties (financial, economic or legal)
that it is not able to overcome and facilitating its reorganisation in order to allow the
continuation of its economic activity, the maintenance of employment and the discharge of
liabilities.

This proceeding can lead to:
- the adoption of a safeguard plan;
- the closure of the proceeding in the event the debtor’s problems disappear; or

- the conversion into a reorganisation proceeding or judicial liquidation, if the opening
conditions of such proceedings are met.

The main difference with safeguard proceedings is that a draft plan is prepared and
negotiated during the conciliation proceedings, which is confidential and preserves the value
of the business of the debtor. If an agreement is reached with a majority - but not all - of the
creditors, the opening of accelerated safeguard proceedings, after the end of the conciliation
proceedings, will enable the court to force the adoption of the plan on dissenting creditors;

for reorganisation proceedings, reorganising the company / the activity of a debtor, which is
cash flow insolvent, in order to allow the continuation of economic activity, the maintenance
of employment and the discharge of liabilities.

This proceeding can lead to:

- the adoption of a repayment plan or a sale plan;

- the closure of the proceeding if the debtor is able to pay off its creditors and the costs /
debts related to the proceeding; or

- the conversion of the proceeding into a judicial liquidation, if a reorganisation or sale as
an ongoing business is clearly impossible; and

for judicial liquidation, if the debtor is cash flow insolvent and its recovery is clearly impossible,
ceasing its activity or selling its assets through a global or separate transfer of its rights and

assets.

This proceeding can lead to the adoption of a sale plan or the cessation of the debtor's
activity and a piecemeal sale of the debtor’s assets.
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A summary of the opening conditions and main outcomes of in court proceedings is set out

below:
Main outcomes’
In court . . Continuation of the Cessation of the
proceedings Opening conditions business business
Piecemeal sale
Repayment plan Sale plan of assets
No cash flow
insolvency?
Safegual:d Facing dh?;iculties Safeguard plan®
proceedings without being able
to overcome them
Accelerated Facing difficulties
safeguard without being able Safeguard plan
proceedings to overcome them
» Cash flow insolvency
» Being engaged in
Rehabilitation conciliation Reorganisation plan and / or
proceedings proceedings sale plan
* Having prepared a
draft safeguard plan
Judicial = Cash f'OV.V |n§o|vency Sale plan and / or
liquidation ) Reorga.n|sat|or.1 iecemeal sale of assets
qu p
clearly impossible

1.1.2 Common characteristics of in court proceedings
The opening of in court proceedings results in:
* the appointment of an insolvency judge who supervises the proceedings;
* the appointment of two insolvency practitioners:

- the creditors’ representative, who represents the creditors’ interests and is in charge of
the debtor’s liabilities; and

- ajudicial administrator, who supervises, assists or manages the debtor's business,
according to the mission given to him / her by the court;

* the opening of the “observation period”, during which a restructuring solution must be found
under the supervision of the court, the insolvency judge and the insolvency practitioners. This
period is automatic for safeguard / reorganisation proceedings and its duration is limited to a
maximum of 12 months for safeguard and 18 months for reorganisation proceedings. In
judicial liquidation, this period is not automatic and requires that the court orders an interim
continuation of the activity if a sale plan is being considered. The continuation of the activity is
then limited to six months;

* the automatic stay, which means that:

- the debtor is prohibited from paying claims raised before the opening of in court
proceedings;

' Closure of the proceedings and conversion.

2 Under French law, when the company is unable to pay its current liabilities with its available assets (cash
or assets that can be quickly turned into cash), taking into account any credit reserves and moratoria /
standstills accepted by creditors.

3 Asafeguard plan can include, if necessary, a partial sale (or cessation) of the debtor’s activity (please see
below for more details).
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- creditors have to lodge their claims; and

- regarding these claims, there is an automatic stay / suspension of payment actions or
actions to rescind a contract for non-payment of these claims; and

* the restriction of the debtor’s powers to manage. During safeguard / reorganisation
proceedings, in principle managers remain in control of the company (debtor in possession),
but:

- certain acts (outside the normal course of business) are subject to the judge’s prior
approval,

- according to the mission given by the court, the administrator supervises or assists the
company; and

- sometimes the court can remove the managers and ask the administrator to manage the
company. If there is no vacancy for the management of the debtor or no allegation of
mismanagement, the mission of the administrator is usually to supervise or assist the
debtor. If the administrator is appointed to manage the company, management is not
entitled to act on behalf of the debtor company. As a result of the opening of a judicial
liquidation, the debtor no longer has the authority to manage and dispose of its assets. The
debtor’s rights and actions concerning its assets are exercised by the judicial liquidator.

1.1.3 Possible outcomes of in court proceedings

As mentioned above, possible outcomes depend on the type of proceedings and the debtor’s
situation. Two outcomes of particular note are a safeguard / reorganisation plan and a sale plan.

= Safeguard plan or reorganisation plan

The aim of safeguard or reorganisation plan is to organise the debtor’s restructuring. It mainly
provides for a repayment plan of pre-petition claims but can also include various restructuring
measures (staff reduction, cessation of a part of the activity, closure of a site or cash
contribution).

The main steps of the preparation and adoption of the plan are as follows:
- review of the business with the debtor and the judicial administrator;

- identification by the judicial administrator / the debtor of possible restructuring measures,
proposals for repayment of pre-petition debts that may be proposed to creditors and
preparation of a draft plan;

- subject to certain limitations (described below), various proposals for the repayment of
debts are possible, such as terms of payment (which can include a staggering of debts
over a maximum of 10 years), debt write-off or a debt-to-equity swap;

- consultation of creditors, through either individual consultation or collective consultation.
Individual consultation of creditors occurs if the debtor does not meet certain thresholds.*
Collective consultation of creditors through classes of affected parties (i.e. committees)
occurs in the case of accelerated safeguard proceedings or safeguard or reorganisation
proceedings, if the debtor meets certain thresholds or if the insolvency judge orders the
constitution of classes of affected parties at the debtor’s request when the relevant
thresholds are not met. Affected parties (including creditors) are grouped together in
different classes according to various objective criteria, defined by the judicial
administrator, including, necessarily: (i) the existence of a sufficient community of
economic interests; and (ii) a distinction between secured and unsecured creditors.

4 250 employees and EUR 20 million of net revenues or EUR 40 million of net revenues.
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The main characteristics of classes of affected parties are: (i) creditors are consulted, and
vote, on the entire draft plan and not only on the proposals for debt repayment; (ii) it is
possible to have different proposals for debt repayment from one class to another; and (iii)
subject to certain conditions, the court can adopt the plan, even if an affected party or a
class of affected parties voted against it;

- consultation of the works council and creditors appointed as supervisor (contréleur) of the
draft plan; and

- acourt hearing, during which the court: (i) hears the opinions (non-binding) of the debtor,
insolvency practitioners, creditors appointed as supervisor and the representatives of the
work councils; and (ii) decides whether or not to adopt the draft plan.

To be adopted by the court, the draft plan must meet three legal criteria: (i) the
continuation of the company’s activity; (ii) the maintenance of employment; and (iii) the
discharge of liabilities.

= Saleplan

A sale plan consists of the sale of all or part of the debtor’s business with a takeover of the
debtor’s assets / employees chosen by a buyer, who has been selected by the court, without
any debts (save for a few exceptions not detailed here).

The main steps of the preparation and adoption of a sale plan are as follows:
- the court or the insolvency practitioner sets a deadline for the submission of offers;

- theinsolvency practitioner calls for tenders, receives and analyses any offers and files
them with the clerk's office;

- potential buyers can consult other offers and improve their offers up to two business days
before the offer review hearing; and

- the court: (i) hears the opinions of the debtor, insolvency practitioners, creditors
appointed as supervisor, representatives of work councils and the public prosecutor; and
(ii) chooses the best offer based on the goals of preserving jobs, repaying creditors and
ensuring execution of the plan.

1.2 Informal restructuring procedures

The French Commercial Code provides for two out of court proceedings: ad hoc proceedings
(mandat ad hoc) and conciliation proceedings. The goal of these two amicable proceedings is to
reach an agreement between the debtor and its creditors.

These proceedings are confidential, voluntary and based on negotiations and they are subject to
the creditors’ consent on the amicable agreement. Both ad hoc and conciliation proceedings do
not automatically stay any pending proceedings and creditors are not barred from taking legal
action against the debtor to recover their claims during these proceedings. As a practical matter, it
is absolutely necessary to obtain waivers from the creditors.

The main steps and characteristics of these proceedings are as follows:

» the debtor asks for the opening of such proceedings by filing a request at the court. During a
hearing, the debtor describes its situation to the court’s president, as well as the reasons
justifying the opening of such proceedings;

= ifthe court's president considers that the opening of proceedings is necessary and that the

opening conditions are met, he or she appoints a conciliator / ad hoc trustee and defines the
mission of the conciliator / ad hoc trustee. This appointment does not have any impact on the

138



ESG IN RESTRUCTURING

business; rather, the debtor remains in control of the company (debtor in possession) and
keeps its power to manage and dispose of the assets;

» the conciliator / ad hoc trustee is in charge of conducting the negotiations between the
debtor, its creditors and more generally with all the stakeholders; and

= if the negotiations are successful, an agreement is entered into between the debtor and the
stakeholders, under the supervision of the conciliator / ad hoc trustee. Failing that, the
proceeding may be terminated, at the debtor’s or conciliator’s / ad hoc trustee’s request, or
new out of court proceedings® can be opened, at the debtor’s request.

The main differences between ad hoc proceedings and conciliation proceedings are:

* opening conditions - French law does not provide for any particular opening conditions for
ad hoc proceedings, whereas the opening of conciliation proceedings requires a debtor to
be facing a legal, economic or financial difficulty, whether proven or foreseeable, and not to
have been cash flow insolvent for more than 45 days;

= duration - there is no time limit regarding ad hoc proceedings, whereas conciliation
proceedings are limited to a maximum of five months; and

= effects of the amicable agreement - on the one hand, an amicable agreement reached during
ad hoc proceedings has the same binding force as a contract and is not subject to a review or
the approval by the court’s president or the court. On the other hand, an amicable agreement
reached during a conciliation can be: (i) acknowledged by the court’s president, which causes
the agreement to be binding on the stakeholders and enforceable without further recourse to
a judge; or (ii) approved by the court under certain conditions.® Such approval will have the
same effect as the president’s acknowledgement, except that, in addition:

- the approval judgment will be public but the content of the agreement will otherwise
remain confidential; and

- the creditors who, during the conciliation proceedings, provide new money, goods or
services to ensure the continuation of the debtor’s business (other than shareholders
providing new equity in the context of a share capital increase) will enjoy priority of
payment (new money seniority) in the event of subsequent safeguard proceedings,
rehabilitation proceedings or judicial liquidation proceedings.

2. Restructuring of ESG-related liabilities
2.1 Environmental (E): restructuring environmental liabilities
2.1.1 Types of environmental liabilities

French environmental law provides for three specific sources of obligation (which may result in
various sanctions in the case of non-compliance):

= obligations resulting from “Facilities Classified as Environmental Protection” (hereafter FCEP) -
any industrial or agricultural operation that is likely to create risks or cause pollution or
nuisance (in particular, for the safety and health of local residents or for the protection of
environment) is a FCEP, such as the operation of a quarry or a foundry activity.

If the initial out of court proceeding was a conciliation proceeding and ended less than three months
before, the debtor can only ask for the opening of an ad hoc proceeding. There is a specific rule that
prohibits the opening of a new conciliation proceeding less than three months after the end of the
previous conciliation.

There are three conditions: (i) the debtor is not cash flow insolvent, or the agreement reached resolves
said cash flow insolvency; (ii) the terms of the agreement ensure that the company will survive as a going
concern; and (iii) the agreement does not impair the rights of the non-signatory creditors.
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As FCEPs, these activities are subject to specific rules provided for under the French
Environmental Code in order to reduce or prevent risks or negative consequences.

The installations covered by the FCEP legislation are listed under a nomenclature which
subjects them to a classification system that reflects the seriousness of the risks or
inconveniences they may cause.

There are three classification schemes for facilities:

- the declaration system applies to facilities whose activities are the least polluting and / or
the least dangerous but which must comply with general environmental regulations. A
simple declaration to the prefecture is required;

- the registration system applies to facilities with specific activities,” and this system is a
simplified authorisation regime. To operate one of these activities, a prior authorisation
from the local administrative authority (so called prefect) is required; and

- the authorisation system applies to facilities that present serious risks or nuisance for the
environment. Under this system, the operator must apply for an authorisation (given by
the prefect) before any operation and demonstrate the acceptability of the risk (for
instance, impact and risk studies). In case of the sale of such a FCEP facility, the buyer
must obtain an authorisation for changing operator before operating the site;

= obligations resulting from watercourse bodies of water - any intervention on a watercourse
body of water (maintenance, works or cleaning) or in its vicinity (the use of fertilizers or
physical products) is subject to legal obligations provided under the French Environmental
Code. Water discharges or withdrawals are also regulated; and

» obligations resulting from the introduction of regulated products on the market - some
products are subject to specific certifications. For instance, there are specific provisions
applicable to pressure equipment according to the type of equipment (gas, liquid, vapor
steam or solid). As a general matter, all products presenting a high risk for the environment
(such as chemical products and explosive products) are regulated on the market by different
sources of law.

In environmental matters, the main sources of financial liability arise from the breach of the above
legal or regulatory obligations or the obligation of financing the remediation of a site.

More specifically, in the event of a breach of a legal environmental obligation, the various
possible sanctions are:

* administrative penalties (possibly with an injunction);

= withdrawal of administrative authorisations;

= orders to perform (for example, obligation to repair damage);
= criminal sentences (including criminal fines); and / or

= civil sentences (for instance, actions brought by local authorities or environmental protection
associations leading to civil damages).

Generally, those liabilities and sanctions are specific to operators. However, there are a few
exceptions:

* inthe context of liquidation proceedings of an operator and provided it is established that the
operator's parent company committed a serious fault (faute caractérisée) having contributed to

7 For example, livestock farms, service stations, combustible product warehouses (wood, paper, plastics,
polymers and tyres) and cold storage.
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its subsidiary’s asset deficiency, the court may order the parent company to finance all or part
of the remediation / site closure measures of the sites operated by the subsidiary at the end of
their activities.

This principle was introduced by Law n°2010-788 dated 12 July 2010 - the so-called “Grenelle
2" - that followed a national political conference on environment issues in France. The
introduction of this new principle was the consequence of several court decisions in the
context of the liquidation of subsidiaries of important and wealthy group entities facing major
environmental cleaning costs, where the court had been unable to hold the parent company
liable due to the lack of supporting legal provisions. However, French law does not provide for
a legal definition of a serious fault in this context. In practice, the preferred view is that fault
does not necessarily have to be intentional as long as it can be proved that the legal entity to
be held liable could not ignore that its behavior exposed its subsidiary to a serious risk.

No published case law regarding the application of this provision has been identified. It can be
assumed that in the context of large groups of companies exposed to reputational risks,
settlement agreements will be negotiated to obtain a voluntary contribution by the parent
company to the indemnification of the damages caused; and

= very occasionally, there are case law decisions whereby shareholders may also be held liable
on three “ordinary” legal grounds: (i) when the shareholder acts and behaves as if it were the
operator (the so-called theory of appearance); (ii) when the shareholder fails to maintain the
separate identities of the companies; or (iii) when the subsidiary is considered as a fictitious
entity and has been set up as a fraud to evade liability (for example, in the case of under-
capitalisation or lack of adequate insurance).

2.1.2 Priority given to environmental liabilities

French insolvency law does not provide for any specific priority or treatment for environmental
liabilities.

As a consequence, the treatment of such liabilities will depend on the type of insolvency
proceedings opened and the characteristics of the liability (secured or unsecured claims).

During out of court proceedings, the restructuring of environmental liabilities requires the
agreement of the creditor concerned and ongoing investigations / actions, if any, that could lead
to the operator being fined (administrative, civil or criminal action) are not suspended.

During in court proceedings:

= environmental liabilities, the operative event of which occurred before the opening of the
proceedings, are subject to the automatic stay and, depending on the outcome of the
proceeding:

- can be restructured under a repayment plan; or

- may be partially paid with part of the debtor’s asset sale price in case of a sale plan or a
piecemeal sale of the debtor’s assets. In this scenario, creditors are allocated a legal rank
based on the securities and privileges they may have; and

* environmental liabilities that occurred after the opening of the proceedings may be given
preferential treatment if it is demonstrated that they are useful for the debtor in court
proceedings. For example, according to a specific court decision, site remediation claims are
useful for the proceeding because their payment could facilitate the sale of the debtor’s
business. Failing that, they will be treated as pre-petition environmental liabilities as mentioned
above.

2.1.3 Disclaimer of environmental obligations

There is no possible disclaimer of environmental obligations.
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2.2

2.2.1

Social (S): restructuring health or safety-related liabilities
The employer must ensure the health and safety of its employees.

To comply with this obligation, the employer must implement prevention, information and training
measures and assess the occupational risks on each work site. These risks must be documented.

Types of health and safety-related liabilities

If the employer’s obligation is not complied with, civil and / or criminal liability may be incurred as
follows:

= civil liability - in the event of endangerment, even if it did not lead to an accident or an illness,
the employee may terminate his / her employment contract and refer the matter to the court to
try to obtain compensation for the claims leading to the termination. Moreover, in the event of
an occupational accident and / or occupational disease, the employee may refer the matter to
a civil court to try to obtain financial compensation; and

» criminal or administrative liability - exposing an employee to an identified risk, without taking
the necessary preventive measures, is a breach of the employer's obligation to ensure
employee safety and health. This failure can lead to criminal and administrative liabilities.

2.2.2 Treatment of health and safety-related liabilities

2.3

3.1

= Out of court proceedings

French insolvency law does not provide for any specific priority or treatment for health and
safety-related liabilities during out of court proceedings.

During these proceedings, the restructuring of health and safety-related liabilities requires the
agreement of the creditor concerned and investigations / actions, if any, that could lead to the
operator being fined (administrative, civil or criminal action) are not suspended.

= In court proceedings
During court proceedings, the payment of claims related to an employment contract is,
subject to certain conditions and limitations (i.e. a general cap which amounts to circa EUR
73,000 for 2023), guaranteed by a wage guarantee scheme called "AGS" if the employer is
not able pay the debts to the employees.
Case law recognises that payment of the damages due to the employee because of the
employer's failure to fulfil its obligation to ensure employee safety and health is guaranteed by

the AGS.

As a consequence, if the relevant conditions are met, AGS will pay the employee the amounts
due and then be subrogated to the rights of the employee concerned.

Governance (G): third party releases in favour of directors and officers of the company

There are no general or specific releases of liability under French commercial law in favour of the
managers.

Protection of stakeholders’ interests

Environmental (E): influence by environmental protection authorities or environmental
advocacy groups in a restructuring

142



ESG IN RESTRUCTURING

3.1.1 Approving a restructuring plan
»  Qut of court proceedings

As mentioned above, an out of court agreement is subject to the approval of the court or the
acknowledgement of the court's president when it has been negotiated during conciliation
proceedings. In this case, the French Commercial Code sets the conditions that must be met to
obtain the approval or acknowledgement (please refer to section 1.2 above). These conditions
do not include any environmental consideration.

As a consequence, environmental protection authorities or environmental advocacy groups
may not have any influence on the approval / acknowledgement of the conciliation agreement.
However, they could have an influence at the stage of negotiations, in their capacity as a
creditor of the debtor. As is the case of any creditor invited to negotiate, they are free to refuse
the debtor’s restructuring proposals. Such refusal could have an impact on the entire
negotiation, because out of court proceedings require the agreement of all the creditors who
were invited to negotiate.

= In court proceedings

As mentioned above, any restructuring plan is subject to the approval of the Commercial
Court, following three legal criteria (please refer to section 1.1.3). These criteria do not include
any environmental considerations.

However, environmental protection authorities or environmental advocacy groups may have
an indirect influence. First, this may occur in their capacity as a creditor of the debtor, insofar
as:

- they could ask the insolvency judge to be appointed as a supervisor (contréleur). This
function will give them more power during insolvency proceedings, including the right to
information and the right to be consulted (non-binding) on certain subjects; and

- asisthe case with any creditor, they may participate in the preparation of a restructuring
plan (safeguard or reorganisation plan), whether by voting in a class of affected parties or
by responding to the propositions formulated by the creditors’ representative. In this
scenario, their influence is limited, as their possible refusal cannot prevent the adoption of
the plan if adoption conditions are met.

Second, in their capacity as a state authority, environmental protection authorities may have an
indirect influence. French environmental law remains fully applicable in the context of
insolvency proceedings. Therefore, if the draft restructuring plan will have an impact on
activities or facilities subject to environmental law, the environmental protection authorities may
be consulted via a process that is independent of the plan adoption process. For example, if a
sale plan adopted by the courtincludes an FCEP that is subject to the authorisation scheme
(see section 2.1.1 above), the buyer must obtain the authorisation of the prefect to change
operator before operating. Otherwise, it will not be authorised to operate the site.

3.1.2 Discretion to consider wider public interest concerns

As mentioned above, when the court approves or its president acknowledges an out of court
agreement or a repayment plan, they are bound by legal criteria.

If these criteria are met, wider public interest concerns may also be taken into account.
For example, in the event of a sale plan, if the court has to distinguish between two bidders who
sent similar offers (same price, same number of jobs taken over and same likelihood of

sustainability of the activity), the court may take into account wider public interest concerns to
choose which offer is the best.

143



ESG IN RESTRUCTURING

3.1.3 Influence by environmental protection authorities or environmental advocacy groups in a
restructuring

Please refer to section 3.1.1 above.

3.2 Social (S): influence by labour authorities, unions or employee / worker advocacy groups in
a restructuring

3.2.1 Approving a restructuring plan
= Out of court proceedings

As mentioned above, an out of court agreement is subject to the approval of the court or the
acknowledgement by the court’s president if it has been negotiated during conciliation
proceedings. In this case, the French Commercial Code defines the conditions that must be
met to obtain the approval or acknowledgement.

These conditions do not expressly include any social considerations. However, in an indirect
way, the court can take into account employees' interests. That is because, to approve a
conciliation agreement, the court must verify that the agreement: (i) ensures the sustainability
of the company'’s activity; and (ii) does not affect the interests of creditors who are not parties
to the agreement.

The is no legal definition of the sustainability of the company’s activity. However, it can usually
be said that a business plan showing a return to profitability of the debtor by the 12to 18
month mark following the execution of the conciliation agreement meets such criteria. The
business plan of the management (and related cash flow forecast) is usually subject to an
independent review by an external auditor known as an independent business review (IBR).

* In court proceeding

As mentioned above, any restructuring plan is subject to the approval by the Commercial
Court, following three legal criteria. One of these criteria is the maintenance of jobs. However,
it is important to note the following:

- cumulative analysis of the three criteria by the Commercial Court: there is no legal
primacy between the three legal criteria. Even if the court is particularly sensitive to the
preservation of employment (whether it is a safeguard plan, a rehabilitation plan or a sale
plan), the draft plan is analysed on a case-by-case basis, meaning that the plan issued by
the court will not necessarily be the one that would preserve the most jobs;

- the analysis of the “preservation of jobs” criterion is broad. For example, in the event of a
sale plan, the court should assess the criterion of the preservation of employment based
on the number of jobs taken over and the rights of the employees whose jobs are
preserved; and

- employee representative bodies and employees themselves may have an influence on
the approval of the restructuring plan.

In the case of trade unions, the French Commercial Code does not provide for a specific role
for trade unions, but they can provide assistance (legal or financial) to the employees of a
company under proceedings. They can also encourage, support or be part of demonstrations
or strikes to try to exercise an influence on the outcome of a case (e.g. challenge the
restructuring proposed by the management, support a bidder rather than another or promote
the allocation of extra indemnities for dismissal on top of the mandatory indemnities according
to law and the employment contract).

In the case of employee representative bodies, the Works Council is the body that represents
employees in the company. It must be set up in companies with more than 11 employees. The
members of the Works Council are elected by the employees of the company for a maximum
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period of four years. The powers, composition and functioning of the Works Council depend
on the size of the company.

The Works Council may have an influence (variable, according to the situation) on the approval
of the debtor’s restructuring plan in a number of ways. First, in its capacity as a creditor of the
debtor. The Works Council can be a creditor of the debtor (e.g. if the Works Council’s
operational budget has not been funded by the employer). As is the case with any creditor, in
that event the Works Council may participate in: (i) negotiations aimed at reaching an amicable
agreement; or (ii) the preparation of a restructuring plan (safeguard or reorganisation plan),
whether by voting in a class of affected parties or by responding to the proposals formulated
by the creditors’ representative.

Secondly, during out of court proceedings, if the Works Council is not a creditor, it does not
have any influence on the negotiation of the agreement or the acknowledgment / approval of
the amicable agreement. However, if the debtor requests the approval of a conciliation
agreement by the court, it shall then inform the Works Council of the content of the
conciliation agreement and representatives of the Works Council are called to the attend the
court hearing that will hear the request for approval of the conciliation agreement. During in
court proceedings, the Works Council must be: (i) informed and consulted on the draft plan
(repayment plan or sale plan) and on all envisaged decisions that may have an impact on
employment (e.g. staff reductions and changes in working conditions); and (ii) heard by the
court before the adoption of the plan (reorganisation plan or sale plan).

Thirdly, within 10 days after the opening of in court proceedings, the Works Council, or if
there is no Works Council the employees themselves, must appoint an employee
representative for the purpose of the proceedings. If the company has a Works Council, the
employee representative’s role is mainly limited to the verification of claims and if there is no
Works Council, the representative performs the duties assigned to the Works Council (please
see below).

3.2.2 Discretion to consider wider public interest concerns
Please refer to section 3.1.2 above.
3.2.3 Protection of employees rights
Please refer to section 3.1.2 above.
3.3 Board / management conflicts addressed in a restructuring
*  Out of court proceedings
The French Commercial Code does not provide for any specific rule to prevent or address
board / management conflicts in the context of out of court proceedings. As a consequence,
if such a conflict appears in out of court proceedings, it would be addressed on a case-by-
case basis under the supervision of the conciliator / ad hoc trustee.
However, general corporate law provisions may be used to resolve situations when the
corporate governance of a company is blocked because of a conflict (e.g. a conflict of powers /
authority between two directors / managers with the same powers or a conflict between the
shareholders and managers). In such a case, the appointment of an interim administrator can
be requested before the court. The existing directors are then deprived of their power and

authority to act on behalf of the company.

The duration of the mission of the interim administrator and the limitations, if any, to its
powers are defined by the court.
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* In court proceedings

In the context of in court proceedings, the French Commercial Code provides for some rules
intended to prevent or avoid board / management conflict. As mentioned above, the court
might decide to appoint an administrator with the mission to manage the debtor. In this
context, the existing directors and managers will lose all their power to act on behalf of the
debtor.

Additionally, managers are prohibited from bidding for the activity or the assets of the debtor
company during insolvency proceedings. Exceptionally, the court may authorise a sale in
favour of managers at the public prosecutor’s request.

In the context of a reorganisation plan, the court, at the request of the public prosecutor, may
make the adoption of the plan conditional on the replacement of one or more managers of
the company. Moreover, if managers are also shareholders, the court may: (i) declare the
shares non-transferable and decide that the voting rights attached thereto shall be exercised
by a legal trustee; or (ii) force their transfer to a third party, despite refusal by the existing
shareholders.

"Soft law” framework

Environmental (E): industry guidelines and / or best practices that are prescribed for the
protection of the environment in a restructuring

A practical guide for insolvency practitioners and for environmental protection authorities has
been written. This guide has been drafted in order to facilitate the relations between insolvency
practitioners and environmental protection authorities in the context of the insolvency proceeding
of a company operating facilities classified as FCEP.

It contains a summary of:

= the mandatory obligations applicable to insolvency practitioners as soon as they have been
appointed by the court in the context of an insolvency proceeding. For example: (i) the
obligation to gather information on the FCEP; (ii) the obligation to issue an environmental
report including the existence of identified pollution and urgent measures enforced or to be
taken; and (iii) in the context of a liquidation, the obligation to notify the environmental
authority of the shutdown of the activity and to implement preliminary measures to ensure the
safety of the site to be closed (e.g. storage of dangerous products or closure of energy
sources);

* thelegal regime of claims related to environmental regulations and related issues; and
= the rules applicable to the transfer of a FCEP to a third party.

Social (S): industry guidelines and / or best practices that are prescribed for the protection
of employee rights in a restructuring

There are no "soft law” instruments which could serve to guide or influence a company to take
actions or decisions that protect employees' interests specifically in a restructuring context.

Governance (G): industry guidelines or codes of conduct relating to the avoidance of
conflicts of interests that restructuring professionals are subject to

The missions of the judicial administrator and creditors’ representative are regulated professions.
They are subject to strict ethical rules set out in the French Commercial Code and in professional
rules established by the French Minister of Justice.

To prevent any potential conflict of interests, the French Commercial Code prohibits judicial
administrators and creditors’ representatives from practicing another profession or from
engaging in any commercial activities.
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The ethical rules applicable to judicial administrators and creditors’ representatives are based on
the following principles:

* independence - regardless of the circumstances, the insolvency practitioner must act with
complete independence. He or she must point out any conflicts of interests and refuse
missions if it cannot be guaranteed that he / she will act with independence;

= professional secrecy - this rule ensures the absolute confidentiality of discussions;
= financial security - insolvency practitioners are required to:

- join the AJMJ Guarantee Fund (which protects third parties from the consequences of
their civil liability as well as from the non-repayment of the funds entrusted to them);

- use a dedicated and approved accounting software programme (to ensure transparency
in the use of these funds); and

- have their accounts certified by a statutory auditor twice a year;

* abehaviour adapted to the stakes - insolvency practitioners are required to perform these
duties "with dignity, independence, probity, humanity, loyalty and confraternity in keeping
with their oath"; and

* ongoing control and monitoring by the national council of judicial administrators and
creditors’ representatives.

ESG in financing
ESG-linked loans, bonds or investments

For the past 10 years, banks have offered sustainable finance instruments, including green loans
and sustainability-linked loans or ESG-linked loans, in order to adapt the financing to social
environmental objectives. The ESG-linked loans incorporate mechanisms which provide that the
price evolves according to the borrower’s performance in ESG terms.

There are two main types of sustainable financing instruments:

» financing dedicated to sustainable projects - the proceeds of the investment or financing are
used solely to finance projects with environmental benefits (green bonds / loans), social
benefits (social bonds / loans) or both environmental and social benefits (sustainability bonds /
loans). This is currently the main type of sustainability financing in the public bond market; and

= sustainability-linked financing (also called sustainability-linked loans, ESG KPI, ESG-linked, ESG
adjusted or ESG-ratchet loans / bonds) - the proceeds of financing are used for general
corporate purposes, but there is a contractual commitment to meet sustainability performance
targets with an indexation of the cost of debt depending on whether or not these are met. The
borrower's interest rate can be adjusted up or down depending on whether the sustainability
performance targets are fulfilled. This is the main type of sustainable financing on the bank
credit and private debt markets.

The first recorded issuances of ESG-linked loans are reported to have taken place in 2017.
Considerable freedom is left to the borrower and lenders to determine the terms under which the
interest rate will be affected by the achievement of sustainable goals.

Financial institutions (banks and funds) and their commitment to achieve ESG targets

The Central Bank of France (Banque de France) has for many years pursued a policy of social and

environmental responsibility (or ESG), translated into concrete actions that contribute to its
corporate strategy.
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The desire to expand the social responsibility approach has led to the implementation of a
strengthened governance structure, and as part of the Banque de France's new strategic plan, an
ESG strategy for the period 2021-2024 has been defined with action and exemplarity as its
watchwords. Its social responsibility approach is structured around four priority areas formalised
in an ESG Charter, being:

action for the preservation of the environment;

= action for the inclusion of human resources and collaborative initiatives;

= action as a sponsor in areas that echoes its missions; and

* investments and purchases for a sustainable economy.

As the Central Bank of France, this encourages other banks to also pursue an ESG policy.

Most of the French banks have developed a code of conduct and ethics to ensure customer
interest, employer responsibility and social responsibility.

Promoting ESG by the central bank and regulators
As noted, the Central Bank of France promotes and supports ESG.

Additionally, the banking regulator in France called the ACPR (Autorité de Contréle Prudentiel et
de Régulation) supervises banking and insurance activities.

As an active member of the Supervisors Network for Greening the Financial System, launched by
the Banque de France, the ACPR participates in discussions on the supervision of climate risks and
the identification of macroeconomic and financial channels through which these risks could affect
the financial system, in particular the banking and insurance sectors.

The ACPR regularly publishes non-binding ESG guidelines to encourage the dissemination of good
practices in both: (i) institutions that, due to their business model which is less sensitive to the risks
associated with climate change, started later than others; and (ii) more "advanced" institutions that
would like to improve their governance system and strengthen operational implementation. These
guidelines should be read in conjunction with the guidelines of the European Banking Authority
and the European Central Bank, but also those of the Central Banks and Supervisors Network for
Greening the Financial System, the Basel Committee on Banking Supervision and the Financial
Stability Board.
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1.1.1

General overview of the restructuring regime
Formal restructuring procedures

There are several possibilities within the German legal framework for restructuring to take place in
a court of law. The approach taken depends on the goal sought to be achieved regarding the

restructuring of the company. Either the aim is to retain only the actual operations of the company
without ensuring the integrity of the legal entity, or to restructure it and keep the legal entity intact.

The setting for these restructuring endeavours is provided by the Insolvency Code’ or the
StaRUG.? The Insolvency Code provides for a broad approach which allows for all options. On the
downside, it requires much more oversight from the insolvency court over the proceedings. The
StaRUG, on the other hand, provides for a soft-touch approach regarding the powers of the
management of the company and its publicising. The downside of these proceedings are
restricted powers in restructuring debts.

Further changes are to be expected by the continuous harmonisation of the insolvency law within
the European Union (e.g. pre-pack proceedings).’

Insolvency proceedings

The German Insolvency Code provides for several approaches in restructuring a company. Either
the economic value that is the legal entity of the company can be retained, or the operations of the
company can be preserved.

In general, the Code is divided into preliminary proceedings and substantive proceedings.

During the preliminary proceedings, the insolvency court is assessing the possibility of
commencing the substantive proceedings and takes all necessary steps to retain the status quo
regarding the assets of the company. This, most of the time, encompasses the issuing of a far-
reaching moratorium, which prevents all creditors of the company from enforcing their rights.
Also, most of the time if the operations of the company are continued, the insolvency court will
appoint a preliminary insolvency administrator, which will significantly impede the ability of
management to exercise its powers. However, it is also possible to take a debtor in possession
approach in these proceedings.

If the grounds for insolvency are met and the costs of the proceedings are guaranteed, the court
will issue an order commencing the proceedings and will either appoint an insolvency
administrator or confirm the debtor in possession approach.

= Standard insolvency proceedings

If a company is insolvent, insolvency is impeding, or the company is over-indebted, the
standard insolvency proceeding is applicable. The court appoints an insolvency administrator
who takes over the operations of the company. In general, the administrator either liquidates
the assets of the company or sells the company itself in an asset or share deal. But it is also
feasible that an insolvency plan (discussed below) is used to restructure the company and
retain the legal entity.

= Debtor in possession

On the motion of the company to commence a debtor in possession proceeding, the court
might issue such an order and appoint a trustee to control the debtor. An application by the

Insolvenzordnung.

2 Gesetz Uber den Stabilisierungs- und Restrukturierungsrahmen fir Unternehmen/Act on the
Stabilisation and Restructuring of Businesses.

Proposal of new insolvency directive harmonising certain aspects of substantive law on insolvency
proceedings by the European Commission, https://commission.europa.eu/document/549e7545-092d-
4f63-a22d-a591ebdald42_en.
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company must include several documents, such as a finance plan and a concept for the
realisation of the proceedings. And it may only be issued in case of an impending insolvency
or the over-indebtedness of the company. If the company is already insolvent, debtor in
possession proceedings are not applicable.

In general, this proceeding culminates in an insolvency plan.
= Insolvency plan

The insolvency plan is theoretically applicable in each of the aforementioned proceedings. It
is possible to restructure the claims of the creditors, the secured claims and subordinated
claims. Also, the rights of the shareholders can be affected if the plan provides for it.

To be accepted, the plan must be approved by the creditors which are put into groups, such
as employees and suppliers. To achieve this, the plan must be accepted by the majority of the
creditors in a voting meeting, and they must represent more than half of the claims of the
creditors voting. If this cannot be accomplished, a cross-class cram down is possible if:

- the planis not putting creditors in a situation that is worse than the alternative;

- the creditors are participating in an adequate manner in the economic value provided by
the plan; and

- the majority of all groups that participate in the voting process have accepted the plan
with the necessary votes.

The insolvency court must confirm the insolvency plan and should consult the insolvency
administrator or the trustee, the company and the creditors’ committee if one has been
appointed. Objections by the parties affected must be filed at the latest in the voting meeting.

The implementation of the plan is either monitored by the insolvency administrator or the
trustee.

1.1.2 Restructuring proceedings

The StaRUG came into force on 1 January 2021 and provides a light touch debtor in possession
proceeding (the restructuring proceeding, or restrukturierungsverfahren) which has the goal to
retain the economic value that is represented in the legal entity of the company. The main
prerequisite for such a proceeding is that the entity which is to be restructured faces impending
insolvency. If the entity is already insolvent, the restructuring proceeding is not applicable. While
insolvency proceedings have to be publicised, a restructuring proceeding is only published if the
company requests it.

The restructuring court® may in general appoint a restructuring official
(restrukturierungsbeauftragter) who reports on the proceedings to the court but has no real
influence on them. Only in limited cases is the appointment of such an official mandatory, for
example if the rights of consumers are to be affected.

The main tool of these proceedings to restructure the debts of the company is the restructuring
plan (restrukturierungsplan), which allows for the restructuring of some of the debts. Certain debts
- wage claims, claims arising from tort and fines - are excluded from being targeted by such a plan.
Furthermore, the restructuring court is able to issue a moratorium on enforcing claims against the
company. The moratorium might only be targeted towards claims that can be affected by the plan.

To prevent the impossibility of achieving the goals of the restructuring plan, the court may issue a
far-reaching moratorium to protect the assets of the company.

4 The Bundeslander / German states have determined centralized courts for these kinds of proceedings,
e.g. the restructuring courts for Bavaria are in Munich, Nuremberg and Bamberg.
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To come into effect, the plan must be voted on. Therefore, the creditors that are subjected to the
plan are divided into groups (e.g. one group for creditors with rights to separate satisfaction and
another group for shareholders). The plan generally must be accepted by all groups. Within each
group, at least 75% of the members must accept it. If this quorum is not achieved, there is the
possibility of a cross-class cram down if:

* the plan is not putting the creditors in a situation that is worse than the alternative;

» the creditors are participating in an adequate manner in the economic value provided by the
plan; and

* the majority of all groups have accepted the plan with the necessary votes. If only two groups
have been formed, the acceptance of one group is sufficient.

The restructuring plan can be approved by the restructuring court if the company makes an
application to the court. But this is not required for the plan to take effect (discussed below). The
major risk of not obtaining a court order is that the stipulations of the plan can be the target of
insolvency avoidance.

If the plans deem so, the implementation of the plan is monitored by the restructuring official.
Informal restructuring procedures

In general, informal restructuring proceedings can either be handled out of court, as a consensual
agreement between the parties effected, or the rules of the StaRUG can be used to structure such
a process. In the latter case, the plan can be agreed upon in the same way as a plan that has been
confirmed by the restructuring court (see above). But any doubts concerning the plan are to the
expense of the company.

Restructuring of ESG-related liabilities

In general, all claims against the company have to be handled the same as insolvency or
restructuring claims. There are no preferential rights, and each claim can be the target of the
provisions of a restructuring (unless otherwise specified) or an insolvency plan.

Environmental and social liabilities may be based on civil claims in tort or in contract. They may
also be based on statutory liabilities. If they are based on a statute, the liabilities cannot be
restructured to relieve the company of its subsisting statutory obligations post-restructuring.

Another aspect which has to be taken into account is the unpredictability of the law and
regulations of the EU and the interaction with German law. For example, the Court of Justice of
the European Union (CJEU) ruled in 2021 (C-665/19 P) that claims of the relevant governmental
authorities regarding illegal subsidies under European Law can be enforced against the new
company that was acquired by another company in an asset deal. This view - that a new legal
entity is liable for the repayment of subsidies that the original legal entity received contrary to EU
regulations - runs contrary to principle of equal treatment of insolvency claims. Even if this
legislation is not directly applicable to a restructuring case, in which the legal entity is retained, it
is more than doubtful that these claims can be restructured the same way as other claims or can
be affected by a cross-class cram down.

Environmental (E): restructuring environmental liabilities

As mentioned above, environmental liabilities cannot be restructured to relieve the company of
its ongoing or subsisting statutory or contractual obligations.

However, it is possible in an insolvency proceeding to disclaim onerous property. For example, a
piece of real estate that is subject to continuing and onerous environmental obligations can be
disclaimed simply by the relevant declaration of the insolvency administrator to the responsible
corporate bodies of a company (the board of directors in case of a joint stock corporation, and
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the board of management in case of a GmbH / limited liability company). There is no recourse for
this body to take against such a decision by the administrator.

Furthermore, the insolvency administrator can declare the non-entry into continuing contractual
obligations to relieve the company of such a liability.

The restructuring proceeding of the StaRUG does not provide for such a possibility.
Social (S): restructuring health or safety-related liabilities

The restructuring of health or safety-related liabilities is possible if they are not the subject of
ongoing or subsisting statutory or contractual obligations. The insolvency administrator can also
declare the non-entry into continuing contractual obligations to relieve the company of such a
liability.>

The restructuring proceeding of the StaRUG does not provide for such a possibility.
Governance (G): third party releases in favour of directors and officers of the company

Third parties can receive releases of liability under a restructuring plan. However, the releases are
subject to certain limitations and requirements. For example, releases must be fair and reasonable,
must not prejudice the interests of creditors, and must be approved by the court overseeing the
restructuring proceeding. The releases can be granted in exchange for financial contributions to
the restructuring plan, or in recognition of other valuable services provided to the restructuring
effort. It is important to note that releases are only possible in the context of a restructuring or
insolvency plan and cannot be granted as part of a formal insolvency proceeding.

Protection of stakeholders’ interests

Environmental (E): influence by environmental protection authorities or environmental
advocacy groups in a restructuring

Approving a restructuring plan

A restructuring or insolvency plan does not have to be approved by any environmental protection
authority or advocacy group if they are not themselves creditors affected by it.

Discretion to consider wider public interest concerns

It might be argued that the environmental legalisation in Germany demands that the restructuring /
insolvency courts take these public interests regarding environmental protection and the protection
of natural resources into account. But there is no formal venue for stakeholder participation in a
restructuring / insolvency plan beyond involvement as creditors.

Influence by environmental protection authorities or environmental advocacy groups in a
restructuring

In general, there is no formalised involvement of environmental protection authorities or
environmental advocacy groups beyond their involvement either as creditors or insofar as they
are able to affect any other company in its day-to-day operations.

It is important to note that such a declaration is not possible in the case of labour contracts. These
contracts require a notice of termination. The only change permitted by insolvency law is the reduction
of the maximum notice period to three months.
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Social (S): influence by the labour authorities, unions or employee / worker advocacy
groups in a restructuring

Approving a restructuring plan

The interests of employees must be taken into account in a restructuring / insolvency plan insofar
as the employee representative bodies have to be involved according to the Works Constitution
Act (Betriebsverfassungsgesetz - BetrVG).

Discretion to consider wider public interest concerns

The restructuring / insolvency court does not have to consider the wider public interest into
account when approving the plan. The fairness test focuses solely on the rights of the creditors.

Protection of employee rights

A restructuring plan protects the rights of employees, insofar as it cannot affect wage claims.
An insolvency plan must be voted on by the employees.

Governance (G): board / management conflicts addressed in a restructuring

Conflicts arising because of benefits granted in the restructuring / insolvency plan to the board /
management of the targeted company may be handled in a number of ways.

One way to handle these potential conflicts is to check the provisions of the plan according to the
fairness test.®

Furthermore, these benefits might by balanced by taking into account the interests of the other
stakeholders, such as employees in relation to the payment of their outstanding benefits.

"Soft law"” framework

Environmental (E): industry guidelines and / or best practices that are prescribed for the
protection of the environment in a restructuring

There are no industry guidelines and / or best practices prescribed for the protection of the
environment in a restructuring.

Social (S): industry guidelines and / or best practices that are prescribed for the protection
of employee rights in a restructuring

The “Verband Insolvenzverwalter und Sachwalter Deutschlands e. V* (VID) (Registered Association
of Insolvency Administrators), as Germany's professional association of insolvency administrators,
has published its guidelines on insolvency and debtor in possession proceedings. These
guidelines stipulate that the employees of the company have to be informed immediately and
continuously on the proceedings and that they are to be instructed especially in relation to their
rights to receive insolvency payments.

Governance (G): industry guidelines or codes of conduct relating to the avoidance of
conflicts of interests that restructuring professionals are subject to

According to the guidelines on insolvency and debtor in possession proceedings of the VID,
administrators and trustees have to disclose conflicts of interests in relation to the proceedings as
soon as possible, even if they could only give the appearance that the administrator or trustee
was not impartial or independent in the sense of the law.

6 Specifically: (i) the plan is not putting the creditors in a situation that is worse than the alternative; and (ii)
the creditors are participating in an adequate manner in the economic value provided by the plan.
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ESG in financing
ESG-linked loans, bonds or investments

ESG-linked financial products are being offered by a number of German financial institutions. The
Commerzbank AG and the DZ Bank have issued green bonds, while Deutsche Bank AG offers
green loans. Furthermore, there are also German asset management firms and funds that have
been established to focus on investing in companies that have strong environmental, social and
governance performance, such as DWS, Allianz Global Investors and Unions Investment. Finally,
the Kreditanstalt fur Wiederaufbau (KFW), which issues most of the loans granted by the German
Government, ties the granting of such loans to ESG goals.

Financial institutions (banks and funds) and their commitment to achieve ESG targets

Some German banks have committed to align their lending activities with the goals of the Paris
Agreement on Climate Change. For example, the Commerzbank AG announced in 2019 that it
will no longer finance coal-fired power plants and Deutsche Bank AG announced such a move in
2020. Some German asset managers have also committed to achieving ESG targets in their
investment portfolios. For example, Allianz Global announced in 2019 that it would become
carbon neutral by 2023 and would achieve a net-zero emissions portfolio by 20507 and DWS
announced that it would invest EUR 20 billion in sustainable infrastructure by 2025.

These goals are in line with the EU’s action plan on sustainable finance and the EU taxonomy for
sustainable activities.

Promoting ESG by the central bank and regulators

The European Central Bank (ECB) has been actively promoting sustainable finance. It appointed a
task force in 2019 which published a report on sustainable finance in 2020. The reportincluded
recommendations for how the ECB and other authorities could encourage sustainable finance. In
2022, it published its climate agenda for 2022 and 2023.

Additionally, the German Central Bank (the Deutsche Bundesbank) has actively been promoting
sustainable finance. It has been working to develop a framework for assessing the environmental
and social impact of bank lending. The Bundesbank is also a member of the Network for Greening
the Financial System.

On a regulatory level, BaFin has been encouraging financial institutions to disclose information on
their exposure to environmental and social risks and published a guide in2020 on integrating ESG
risks into investment decision-making. This guide has been updated as recently as 2022.

The German Government has also been working to develop tax incentives for sustainable
investment and has been encouraging companies to disclose information on their environmental
and social risk exposure. It has committed itself to achieve the UN Sustainable Development
Goals for 2030.

7 In 2021 (Allianz Fact Sheet March 2021), the goal of achieving carbon neutrality was postponed to 2050.
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1.1

1.1.1

1.1.2

1.2

2.1

General overview of the restructuring regime
Formal restructuring procedures

Arrangements and reconstructions (SS.105-112 Companies (Guernsey) Law, 2008)

The Companies (Guernsey) Law, 2008 (Law) includes provisions for “schemes of arrangement”,
being a compromise or arrangement between a company and its creditors (or any class of
creditors) or its members (or any class of members). In an insolvency situation, a scheme of
arrangement can be initiated by a liquidator or administrator.

The process involves either the company, a creditor or member, the liquidator or administrator of
a company or the receiver of a cell of a protected cell company (Applicant) presenting a
compromise or arrangement to the company'’s creditors (or any class of creditors) or its members
(or any class of members). The Applicant will produce a statement explaining the effect of the
compromise or arrangement, including the impact on any debenture holders. The Applicant will
apply to court to order the convening of meetings of creditors (or a class of creditors) or members
(or a class of members), to enable them to vote on the compromise or arrangement. If a majority of
75% in value of creditors (of class of creditors) or members (or class of members) votes in favour,
the court may then sanction the arrangement. The court will consider whether the majority is acting
in good faith and in the interests of creditors or members, and whether the different interests of
creditors or members are such that they should be treated as belonging to a different class of
creditors or members. A compromise or agreement sanctioned by the court is binding on all
creditors (or class of creditors) or all members (or class of members), the company, the liquidator,
the administrator and any receiver.

The existing management would typically remain in control of the company during a scheme of
arrangement (unless of course an administrator, liquidator or receiver is already appointed and is
the Applicant), with the process being overseen by the court.

Administration (55.374-390 Companies (Guernsey) Law, 2008)

The Law includes provisions for administration, which is used as a “rescue process” in Guernsey. It
is a more common process in Guernsey than a scheme of arrangement.

Administration applies to a company (or cell of a protected cell company) that is insolvent or likely
to become insolvent, and where the court considers that an administration may achieve the
survival of the company as a going concern and / or a more advantageous realisation of the
company's assets. An application for administration can be made to the court by the company,
the directors of the company, any member of the company, any creditor, the Guernsey Financial
Services Commission or a liquidator of the company. Following the period after presentation of
an application, no resolution may be passed to wind up the company and no proceedings may be
commenced or continued against the company except with leave of the court. On the making of
an administration order, any application for winding up of the company shall be dismissed and
during the administration period, no resolution may be passed to wind up the company and no
proceedings may be commenced or continued against the company.

The administrator shall, upon appointment, take into their custody or control all property of the
company and shall manage the affairs, business and property of the company.

Informal restructuring procedures

While it is possible for a company to agree to an informal restructuring plan with creditors or
members, there is no guideline for such a process in Guernsey.

Restructuring of ESG-related liabilities

Environmental (E): restructuring environmental liabilities
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Types of environmental liabilities

The Environmental Pollution Law (Guernsey) 2004 states the obligations all parties must adhere to
under prescribed law. Although there is no separate restructuring provision in company law, there
are criminal liabilities that are incumbent on company directors for committing offences against
this law.!

Where an offence under the law is committed by a body corporate or is proven to be committed
with the consent or connivance of, or is attributable to neglect on the part of, a director, that

director will be guilty of the offence and proceedings will commence.

Priority given to environmental liabilities

There is no priority given to environmental liabilities in Guernsey.

Disclaimer of environmental obligations

It is possible for liquidators in Guernsey to disclaim onerous property with effect from 1 January
2023.

Onerous property includes any personal property of a company, or any property situated outside
of the Bailiwick of Guernsey which is unsaleable or not readily saleable or is such that it may give

rise to a liability to pay money or perform any other onerous act. An interested party objecting to
a disclaimer may apply to the Guernsey court.

Social (S): restructuring health or safety-related liabilities

There is no precedent or prevailing law for allowing health and safety liabilities to be restructured
at present.

Types of health and safety-related liabilities

The Health and Safety at Work Law, enacted by the States of Guernsey, governs an employer's
responsibility in the workplace.?

Treatment of health and safety-related liabilities

There is no precedent or prevailing law for allowing health and safety liabilities to be restructured
at present, and these liabilities would not receive any special priority.

Governance (G): third party releases in favour of directors and officers of the company

If an arrangement and reconstruction is successfully implemented under the law then this will as a
consequence provide a third party release in favour of directors and officers of the company, on
the basis that the arrangement or reconstruction will avoid an insolvency process such as
administration or liquidation and therefore will avoid any investigations into the affairs of the
company and its directors and officers by an administrator or liquidator.

Protection of stakeholders’ interests

Environmental (E): influence by environmental protection authorities or environmental
advocacy groups in a restructuring

' The Environmental Pollution (Guernsey) Law 2004.
2 States of Guernsey Health and Safety Executive - Health and Safety at Work Law (1979).
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Approving a restructuring plan

See the discussion in section 1 above.
Discretion to consider wider public interest concerns

The law relating to arrangement and reconstruction does not include any provisions regarding
wider public interest concerns. The court has a discretion as to whether to sanction an
arrangement and reconstruction, but in exercising this discretion, the primary focus is on the
financial interests of creditors.

Influence by environmental protection authorities or environmental advocacy groups in a
restructuring

There is no specific influence able to be exerted by these entities.

Social (S): influence by labour authorities, unions or employee / worker advocacy groups in
a restructuring

There is no specific influence, however the court has discretion as to whether to sanction an
arrangement and reconstruction.

Approving a restructuring plan

The court has a discretion as to whether to sanction an arrangement and reconstruction and it
could consider employees’ interests.

Discretion to consider wider public interest concerns

There is no specific influence, however the court has discretion as to whether to sanction an
arrangement and reconstruction.

Protection of employee rights

Employee claims have preferential status in insolvency matters. In an arrangement and
reconstruction, employees would likely form a separate class of creditors for the purpose of
voting on the arrangement and reconstruction. Furthermore, the court will specifically take
account of the interests of the various classes of creditors in deciding to whether to sanction an
arrangement and reconstruction.

Governance (G): board / management conflicts addressed in a restructuring

The arrangement and reconstruction process in Guernsey does not address any issues of conflict
regarding the board / management. The arrangement might propose the issuing of shares,
depending on the circumstances. The existing management would typically remain in control of
the company during a scheme of arrangement (unless of course an administrator, liquidator or
receiver is already appointed and is the Applicant), with the process being overseen by the court.

The Guernsey Financial Services Commission (GFSC) provides a Code of Corporate Governance
for the Finance Sector.® The Code sets out various responsibilities directors and the company have
in terms of governance, accountability, conduct and ethics.

The section on ethics states:
*  boards should establish, implement and maintain an effective conflicts of interest policy which

sets out standards of expected behaviour, including, among other matters, the treatment of
non-compliance with the policy;

3 Guernsey Financial Services Commission (GFSC) Code of Corporate Governance - Finance Sector,
February 2016.
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= directors have a duty to avoid, manage or minimise conflicts of interest and should, wherever
possible, arrange their personal and business affairs to avoid direct and indirect conflicts of
interest; and

= directors have a fiduciary duty to act in the best interests of the company.
The governance section of the Code states:

* the board should have a clear governance structure which reflects the demands and
complexities of the company’s business environment, strategy, company values, standards,
risk appetite, internal controls and key policies; and

* the board should collectively comprise an appropriate balance of skills, knowledge and
competence, considering its members’ relevant experience.

"Soft law” framework

Environmental (E): industry guidelines and / or best practices that are prescribed for the
protection of the environment in a restructuring

There is no specific guidance, best practice or precedent for applying law regarding the
protection of the environment in a restructuring.

The States of Guernsey have an Environment and Infrastructure Committee. However, there is no
evidence of this Committee being involved in a restructuring process.

Social (S): industry guidelines and / or best practices that are prescribed for the protection
of employee rights in a restructuring

The States of Guernsey provide an employment relations portal of documents which governs
many aspects of employment, and the responsibility of employers.*

There is a specific section for “handling redundancy”, which details inadmissible reasons for
redundancy and also offers practical guidance to employers, employees, trade unions and
employee representatives. Employers should follow a checklist of procedures before finalising
plans. In particular:

if there is a trade union or employees’ association, it should be consulted and kept informed

of the situation;

= employees should be consulted over proposals to put in place a redundancy when these

proposals are still at the formative stage;

= employees should be given adequate information and time to comment or make

representations prior to any decision to dismiss being taken;

= employers should thoroughly consider any representations from employees before making

any decisions; and

* notes should be kept of any meetings and discussions concerning redundancy.

4 https://www.gov.gg/employmentrelations.
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Governance (G): industry guidelines or codes of conduct relating to the avoidance of
conflicts of interests that restructuring professionals are subject to

Under the law, there are no restrictions on who can be appointed as a liquidator or administrator in
Guernsey. Unlike many other modern jurisdictions (such as England and Wales and Jersey), there
is currently no register of approved insolvency practitioners and no requirement for licensing,
professional membership, qualifications, residency or any form of insurance.

However, in relation to court appointments, the court will approve the appointment of the office
holders and will typically expect them to be experienced and qualified professional insolvency
practitioners. Such practitioners may therefore be members of a recognised professional body
(such as the Institute of Chartered Accountants in England and Wales), which will have its own
guidance on professional ethics and codes of conduct.

ESG in financing

ESG-linked loans, bonds or investments

75% of assets of regulated funds in Guernsey are managed or administered by firms adopting the
UN Principles of Responsible Investment (PRI).> Additionally, the GFSC has launched the world’s
first green fund product, which provides a trusted and transparent product for investor access to
green investment. The jurisdiction is also a member of the UN Financial Centres for Sustainability
Network (FC4S).

Results of a recent survey show 64% of investment managers and fund administrators have seen
increased interest in ESG, 93% are aware of Guernsey green finance initiatives and 85% are

aligned, or are planning to be aligned with, ESG principles.

Currently, Guernsey's green finance sector is worth £5 billion, with plans to increase this to £56
billion by 2040. This allows Guernsey to have an outsized influence on the sector.

Financial institutions (banks and funds) and their commitment to achieve ESG targets
The biggest theme within Guernsey funds has been ESG investing, following on from the launch
of the GFSC green fund product. Following this, The International Stock Exchange (TISE) created

a sustainable finance sector, as well as a transition offering.

The sector as a whole has overwhelmingly responded to the transition and its financing, with
investors looking favourably upon this.

Promoting ESG by central banks and regulators

As noted above, the GFSC has been market-leading in adopting the principles of the UN PRIs as
well as launching the first green fund product in 2018, which continues to grow.

The GFSC continues to develop a green approach and demonstrate its commitment to develop
climate finance through regulatory tools and support of the finance sector in its transition.

The GFSC is engaged with international regulators in order to develop awareness, understanding
and capabilities on how to respond to climate-related risks, and continues to contribute to the
development of standards.

As noted above, the GFSC is a member of FC4S, but also holds contributory memberships to:

» the Network for Greening the Financial System (NGFS);

= the Taskforce for Nature-Based Financial Disclosures Forum (TNFD);

> ESG, Green and Sustainable Investing report, Guernsey Green Finance, 2022.
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= the Sustainable Insurance Forum (SIF); and
= |OSCO.

The GFSC will continue to promote and develop activity in this space.
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General overview of the restructuring regime
Formal restructuring procedures

The primary court procedure for restructuring debts in Hong Kong is a scheme of arrangement.”
This is a court-approved compromise or arrangement as between the company and its members
and / or creditors or any classes thereof.

In a debt restructuring context, a scheme of arrangement requires:

= the agreement of a majority in number representing at least 75% in value of the creditors (or
each class of creditors) present at the creditors' meeting and voting in person or by proxy;2 and

= approval by the court.?

A scheme of arrangement may be proposed by either the company itself or any of its creditors.* If
the company is being wound up, the scheme can only be proposed by the liquidator or
provisional liquidator.®

The scheme of arrangement process itself does not provide for a moratorium against creditor
actions while the arrangement proposal is being formulated. As creditor actions are automatically
stayed when provisional liquidators are appointed,® this is often considered as a step-in conjunction
with the scheme in order to create a de facto moratorium.

There are three stages in the process by which a scheme between a company and its creditors (or
a class of creditors) may become binding on dissentients.

First, there must be an application to the court for an order that one or more meetings of the
creditors be summoned. The application is made by the company ex parte. Second, the proposals
must be put to the meeting or meetings, before being considered and approved by a majority in
number representing 75% in value of the claims of those present and voting in person or by proxy.
Third, if approved by the requisite majority, the court may sanction the proposals, though it is not
bound to do so.” The court is usually slow to differ from the majority view, as it normally acts on the
principle that businessmen are much better judges of what is in their commercial advantage than
the court.® In an international case, the court also considers whether there is sufficient connection
between the scheme and Hong Kong, and whether the scheme is effective in other relevant
jurisdictions.?

The court may sanction a scheme which is subject to conditions provided that:
= the court does not act in vain;

= the condition is not one which leaves a discretion to a third party to take some steps in order
to render the scheme effective;?and

» there is clarity and certainly on the face of the scheme and there is no further decision-making
process.

Companies Ordinance (Cap 622), Part 13 Division 2.

Idem, s 674.

Idem, s 673.

Idem, ss 670(3), 673(3).

Idem, ss 670(4), 673(4).

Companies (Winding Up and Miscellaneous Provisions) Ordinance, s 186.

UDL Argos Engineering & Heavy Industries Co Ltd & Others [2001] 3 HKLRD 634 at[12].
Re Allied Properties (HK) Ltd [2020] HKCA 973.

China Singyes Solar Technologies Holdings Ltd [2020] HKCF| 467 at[7].

Hong Kong Airlines Limited [2022] HKCFI 3792 at [27].
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The party putting forward the scheme has to provide the background and explain the reason for
proposing the scheme, identify the proposed classes of creditors and provide any other
information the court requires to be able to give directions on convening meetings. This
information is provided in the form of an affidavit and a draft explanatory statement and timetable.

The explanatory statement must contain all the information necessary to enable the creditors to
form a reasonable judgment on whether the scheme is in their best interests, and hence how to
vote." The explanatory statement must state any material interests of the company's directors
(whether as directors or as members or creditors of the company or otherwise) and the effect of the
arrangement or compromise on those interests.'? The extent of the information required to be
provided will depend on the facts of the particular case. The explanatory statement has to provide
creditors with sufficient information about the scheme and its effects, and this is best gauged by a
comparison of a creditor's position before and after the scheme.

Creditors are required to be placed into proper classes and separate meetings are required for
each class. Where there are different classes of creditors, each of the classes has to reach the
requisite majority in order for the scheme to be approved by the court. An incorrect classification
of the classes may be challenged at the sanction hearing and will mean the scheme is not
approved by the court. The test for classification of classes is based on similarity or dissimilarity of
legal rights against the company, not on similarity or dissimilarity of interests not derived from such
legal rights.™ It is the responsibility of the applicant putting forward the scheme to decide whether
to summon a single meeting or more than one meeting.'

There is also a court application by a liquidator to compromise particular debts of the company
with the sanction of either the committee of inspection or the court,'® which is likely wide enough
to encompass an arrangement that could have been the subject of a scheme. This route can only
be used when there is no alteration or variation in the rights of the creditors (i.e. the pari passu
method of distribution) as a result of the proposal.’’

Informal restructuring procedures

Informal out of court restructurings are conducted primarily on a consensual basis and are not
specifically governed by any legislation. Non-statutory guidelines known as the "Hong Kong
Approach to Corporate Difficulties" issued jointly by the Hong Kong Association of Banks (HKAB)
and the Hong Kong Monetary Authority (HKMA) (HKAB / HKMA Guidelines) provide guidance on a
successful workout. Although compliance with the HKAB / HKMA Guidelines is not mandatory, it is
strongly supported by the HKAB and HKMA, and all members of the HKAB are expected to use
their best endeavours to follow them on the basis that they represent accepted practice of the
banking community in Hong Kong."® The underlying principles of the HKAB / HKMA Guidelines'?
are:

* when it becomes generally known that a borrower may be experiencing financial problems,
banks' initial attitude should be one of support. They should endeavour to ensure the
borrower has sufficient liquidity to continue trading until a considered view of its prospects
can be reached;

» further decisions should only be made based on reliable information and shared fully with all
banks;

" Da Yu Financial Holdings Limited [2019] HKCFI 2531 at [39].

12 Companies Ordinance (Cap 622), s 671(3).

'3 Re Kansa General Insurance Co Ltd [1999] 2 HKLRD 429 at 437! to 438A.

4 UDL Argos Engineering & Heavy Industries Co Ltd & Others [2001] 3 HKLRD 634 at [26].

S Idem at[27].

6 Companies (Winding Up and Miscellaneous Provisions) Ordinance, section 199(2) and Part 1 of Schedule 25.
7" Re Moulin Global Eyecare Holdings Ltd & Ors (in lig) [2007] 2 HKC 486.

8 HKAB / HKMA Guidelines, Introduction.

% Idem, Underlying Principles.
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* the decision to offer the borrower financial assistance should generally be a collective one by
banks; and

= all banks actin a cooperative and expeditious manner in order to agree a restructuring plan.

Out of court restructurings are also common for bond restructurings. This can be done by obtaining
the bondholders' consent to swap outstanding bonds for new bonds with different terms, for
example a haircut on the principal amount, an extension of the maturity date and / or a change in the
coupon terms. As out of court restructurings are based on noteholders' voluntary participation, the
debtor company will have to pay dissenting / holdout noteholders for the full sums due. Hence, the
minimum participation condition threshold in the bond documentation is usually set at a high level
(85% by value or above) to avoid holding out noteholders.

Restructuring of ESG-related liabilities
Environmental (E): restructuring environmental liabilities

All persons having pecuniary claims against the company, whether actual or contingent, are
treated as creditors, and their claims are capable of being included as relevant claims in a scheme
of arrangement.?® Environmental liabilities should therefore be capable of being restructured in
the same way as ordinary liabilities of a company.

There are no specific restrictions or conditions that apply when restructuring environmental
liabilities.

Types of environmental liabilities

Environmental liabilities under Hong Kong law include:

= civil claims such as claims in contract?’ and claims in tort;?? and
= statutory liabilities such as:

- fines - which may be imposed for various statutory offences under Hong Kong legislation,
such as discharging waste, polluting matter or poisonous or noxious matter into the waters
of Hong Kong in a water control zone,® allowing vessels within Hong Kong waters to emit
smoke more than the statutory prescribed time,?* manufacturing, importing or exporting
prohibited substances which deplete the ozone layer without a license,?® unauthorised use
of land or premises for the disposal of waste,?* failure to dispose of chemical waste with a
license or deliver them to a prescribed reception point,?” or carrying out construction work
outside the statutory prescribed time or not in accordance with the conditions of a
construction noise permit;? or

- remediation / clean-up costs - for example, under the Dumping at Sea Ordinance (Cap
466), where the Director of Environmental Protection is satisfied that dumping or
incineration at sea has occurred outside the scope of a permit, the Director may do
anything reasonably necessary to protect the marine environment and prevent interference

20 Re Universal Dockyard Ltd [2004] 1 HKLRD 935 at[39] to [41].

21 For example, a tenant under a lease agreement may be subject to contractual obligations to remove
waste products from the leased premises, not to cause pollution, or generally to comply with all
environmental regulations.

For example, a party may be liable under the tort of nuisance, the tort of negligence or the common law
rule of Rylands v Fletcher if it causes damage or pollution to other party's land.

23 Water Pollution Control Ordinance (Cap 358), s 8.

24 Shipping and Port Control Ordinance (Cap 313), s 50.

25 Ozone Layer Protection Ordinance (Cap 403), s 4.

26 Waste Disposal Ordinance (Cap 354), s 16.

27 Waste Disposal (Chemical Waste) (General) Regulation (Cap 354C), s 8(5).

28 Noise Control Ordinance (Cap 400), s 6.

22
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with other legitimate uses of the sea.?’ The Director is entitled to recover expenses
reasonably incurred in carrying out his / her actions from such persons who have been
convicted of an offence in consequence of the act or omission which made it appear to the
Director to be necessary to carry out the actions.*°

There is generally no distinction as to how the various types of environmental liabilities are
treated under a scheme. There is no express prohibition in the legislation against restructuring
fines under a scheme and it is likely that statutory liabilities are susceptible to be restructured
under a scheme.

Priority given to environmental liabilities

Certain liabilities may be given priority treatment under a proposed scheme if they would have
priority in liquidation. Environmental liabilities do not in general fall within any of the statutorily-
prescribed categories of preferential debts which receive priority in a liquidation.?' Environmental
liabilities may possibly be classified as secured for priority debts where:

= they fall within the scope of statutory debts the liability and amount of which are determined
by or under any provision in any Ordinance;??

= they are secured by a charge, mortgage or other form of security interest (for example, in a
finance transaction a lender takes a mortgage over a borrower's land); or

» the liabilities can be categorised as part of the expenses of the provisional liquidation /
receivership.®

Disclaimer of environmental obligations

While a scheme can in principle restructure environmental liabilities, it does not relieve a company
of its ongoing or subsisting statutory or contractual obligations post-restructuring.

A liquidator / provisional liquidator may apply to the court to disclaim onerous property.3* Usually,
the most common cases are leasehold or unsaleable land property.*® In principle, onerous
property could include property such as a plant or a factory which is subject to continuing and
onerous environmental obligations that are to be performed over a substantial period of time and
which will involve expenditure that may not be recovered.® Persons interested in the property
may make an application requiring the liquidator to decide whether he / she will disclaim. The
liquidator shall not be entitled to disclaim the property if he / she does not disclaim within 28 days
from the date of the application or such further period as the court may allow.%’

The extent to which the disclaimer of onerous property may be used to relieve a company of its
statutory environmental obligations is uncertain, given there are no Hong Kong case authorities
on this issue. The likely issues are whether environmental licenses are treated as property of a

29 Dumping at Sea Ordinance (Cap 466), s 23(1).

30 Idem, s 23(2).

31 Companies (Winding Up and Miscellaneous Provisions) Ordinance (Cap 32), s 265.

32 Idem, ss 265(1)(d), 265(6). Statutory debts are usually referred to tax liabilities.

33 For example, a landlord is entitled to full payment of rent ahead of other creditors from a tenant which is
being wound up if the premises are being used "for the convenience of the winding up" (Halkirk Co. Ltd
v Carrian Holdings Ltd [1985] HKLR 21).

34 Companies (Winding Up and Miscellaneous Provisions) Ordinance (Cap 32), s 268.

35 Re Tan & Sons Co Ltd [2003] 3 HKC 648.

3¢ While there is no case authority in Hong Kong directly on this point, s 268 provides that "Where any part
of the property of a company which is being wound up consists of land of any tenure burdened with
onerous covenants, of shares or stock in companies, of unprofitable contracts, or of any other property
that is unsaleable, or not readily saleable, by reason of its binding the possessor thereof to the
performance of any onerous act, or to the payment of any sum of money."

37 Companies (Winding Up and Miscellaneous Provisions) Ordinance (Cap 32), s 268(4).
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company, and the tension between the polluter pays principle in environmental law® and the
interests of creditors in an insolvency proceeding.®

Social (S): restructuring health or safety-related liabilities

Similar to the restructuring of environmental liabilities, health or safety-related liabilities can be
restructured under a scheme in the same way as ordinary liabilities of a company. All persons
having pecuniary claims against the company, whether actual or contingent, are treated as
creditors, and their claims are capable of being included as relevant claims in a scheme of
arrangement.*’ There are no special restrictions or conditions that apply when restructuring health
or safety-related liabilities.

Types of health and safety-related liabilities

Health and safety liabilities under Hong Kong law include:

= civil claims such as claims in contract*' and claims in tort;*? and
= statutory liabilities such as:

- fines - for example, selling food or drugs unfit for human consumption (an offence under
section 54 of the Public Health and Municipal Services Ordinance (Cap 132)) and the
failure to maintain a workplace in a condition that is, so far as reasonably practicable, safe
and without risks to health (an offence under section 6 of the Occupational Safety and
Health Ordinance (Cap 509)); and

- remediation costs - for example, under the Public Health and Municipal Services
Ordinance (Cap 132), the Director of Food and Environmental Hygiene may serve a notice
requesting the owner of a premises which is in a state injurious or dangerous to health to
cleanse or disinfect the premises. Where the owner fails to comply with any of the
requirements under the notice, the Director may execute any work necessary to remedy
the situation and recover any expenses thereby incurred from the recipient of the notice.®®

Treatment of health and safety-related liabilities

There is generally no distinction as to how the various types of health or safety-related liabilities
are treated under a scheme. There is also generally no express prohibition under the legislation
against restructuring fines under a scheme and it is likely that statutory liabilities are susceptible to
be restructured under a scheme. Health and safety-related liabilities may possibly be classified as
secured for priority debts where:

* the amounts are due in respect of work injury compensation under the Employees'
Compensation Ordinance (Cap 282);%

38 Which is adopted in Hong Kong's environmental policies, e.g. sewage service charges.

39 There are conflicting English and Scottish decisions: Re Mineral Resources Ltd [1999] 1 All ER 746, Re
Celtic Extraction Ltd (in liquidation) [1999] 4 All ER 684, Doonin Plant Limited [2018] CSOH 89 and Dawson
International [2018] CSOH 52.

40 Re Universal Dockyard Ltd [2004] 1 HKLRD 935 at[39] to [41].

41 For example, a party that supplies defective or unsafe goods may be liable for breach of an express term

of the contract or the implied term that the goods are of merchantable quality under s 16 of the Sale of

Goods Ordinance (Cap 26).

For example, a party may be liable under the tort of negligence when it manufactures goods or supplies

services where a duty of care arises. For example, in the case of Lam Mo Bun v Hong Kong Aerosol Co

Ltd & Others [2001]1 HKLRD 540, the manufacturer of insecticide spray was held liable for injuries from

an explosion after use as there was inadequate labelling and instructions.

4 Public Health and Municipal Services Ordinance (Cap 132), s 14.

4 Which is a preferential debt in a winding up pursuant to ss 265(1)(cb) and 265(ce) of the Companies
(Winding Up and Miscellaneous Provisions) Ordinance (Cap 32).

42
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» they fall within the scope of statutory debts the liability and the amount of which are
determined by or under any provision in any Ordinance;*

» they are secured by a charge, mortgage or other form of security interest (for example, in a
finance transaction where a lender takes a mortgage over a borrower's land); or

* the liabilities can be categorised as part of the expenses of the provisional liquidation /
receivership.*

Governance (G): third party releases in favour of directors and officers of the company

It is possible for a scheme to provide for third party releases, on the condition they are necessary
in order to give a scheme efficacy.”’

Third party releases have been allowed to release guarantees of the debt sought to be
compromised in the scheme given by associated companies of a debtor company.*® Courts have
also permitted the release of a principal obligor's liability where the debt compromised in the
scheme is that of a guarantor.*” A deed of contribution is not required for a guarantor's scheme in
Hong Kong to discharge debts owed by the principal obligors.*

The precise extent to which third party releases are allowed in favour of directors and officers of
the company is not clear in Hong Kong.

There are no reported decisions in Hong Kong directly on third party releases granted in favour of
directors and officers of the company. However, it has been explained in obiter®' that a scheme
may also release any claims or purported claims by the scheme creditors against other third
parties, including directors, legal advisors, financial advisers and various other intermediaries. As
the release of a third-party right is only permissible if it is required to give efficacy to the scheme,
it would not be permissible for a company to include releases that are not necessary and to allow
third parties associated with the company to escape from unrelated liabilities.>?

Protection of stakeholders’ interests

Environmental (E): influence by environmental protection authorities or environmental
advocacy groups in a restructuring

Approving a restructuring plan

There is no requirement for a scheme to be approved by environmental protection authorities or
environmental advocacy groups. A scheme is only required to be approved by creditors and the
court.

Discretion to consider wider public interest concerns

There is no case law in Hong Kong concerning the extent to which the court may consider
environmental issues in deciding whether to approve a scheme. However, it is to be noted that
the approval process for a scheme primarily focuses on the rights and interests of creditors and
does not include a wider public interest assessment.

4 Companies (Winding Up and Miscellaneous Provisions) Ordinance (Cap 32), ss 265 (1)(d) and 265(6).

4 For example, a landlord is entitled to full payment of rent ahead of other creditors from a tenant which is
being wound up if the premises are being used "for the convenience of the winding up" (Halkirk Co Ltd
v Carrian Holdings Ltd [1985] HKLR 21).

47 Century Sun International Limited [2021] HKCFI 2928 at[19].

48 China Singyes Solar Technologies Holdings Limited [2020] HKCFI 467, Century Sun International Limited
[2021] HKCFI 2928.

4 Unity Group Holdings International Limited [2022] HKCFI 3419.

50 |dem at[17].

51 Century Sun International Limited [2021] HKCFI 2928 at[18], citing the English decision of Re Lecta
Paper UK Ltd [2021] 1 BCLC 511.

52 |dem at[19], citing the English decision of Re Lehman Brothers International (Europe) [2010] BCC 272.
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Influence by environmental protection authorities or environmental advocacy groups in a
restructuring

There are no statutory provisions which grant environmental protection authorities or
environmental advocacy groups standing to air their views or concerns in a restructuring.

Social (S): influence by labour authorities, unions or employee / worker advocacy groups in
a restructuring

Approving a restructuring plan

There is no requirement for a scheme to be approved by labour authorities, unions or employee /
worker advocacy groups. A scheme is only required to be approved by creditors and the court.

Discretion to consider wider public interest concerns

There is no case law in Hong Kong concerning the extent to which the court may consider labour
issues in deciding whether to approve a scheme. However, the fairness and reasonableness
determination made at the scheme approval stage primarily focus on the rights of creditors and
does not incorporate a wider assessment of the employees' interests. It is also made clear in case
law®3 that individuals holding divergent views based on their private interests not derived from
their legal rights against the company is not a ground for calling separate meetings in voting on a
proposed scheme.

Protection of employee rights

There are no statutory provisions which grant labour authorities, unions or employee / worker
advocacy groups standing to air their views or concerns in a restructuring.

Governance (G): board / management conflicts addressed in a restructuring

As noted in section 1 above, material interests of the company's directors (whether in their
capacity as directors or members or creditors of the company or otherwise) are required to be
disclosed in the explanatory statement concerning a scheme.>

If the directors or management personnel are receiving shares or options pursuant to a
management incentive plan or options scheme, these matters would very likely have to be
disclosed in the explanatory statement, to enable the creditors to form a reasonable judgment on
whether the scheme is in their best interests or not.

"Soft law"” framework

Environmental (E): industry guidelines and / or best practices that are prescribed for the
protection of the environment in a restructuring

We have not identified any industry guidelines and / or best practices prescribed for the protection
of the environment in a restructuring.

Social (S): industry guidelines and / or best practices that are prescribed for the protection
of employee rights in a restructuring

The Labour Department has issued "Guidelines on What to Do if Wage Reductions and
Retrenchments are Unavoidable" (LD Guidelines). The LD Guidelines set out the recommended
practice of employers and what employees can do when wage reductions or retrenchments are
unavoidable.

53 UDL Argos Engineering & Heavy Industries Co Ltd & Others [2001] 3 HKLRD 634 at [26]-[27].
% Companies Ordinance (Cap 622), s 671(3).
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For example, the LD Guidelines recommend the following on retrenchments:

» employers should ensure the retrenchment criteria are objective, fair, non-punitive and non-
discriminatory;®

= employers should ensure the termination package is no less favourable than that provided in
the Employment Ordinance (Cap 57) and the employment contract;>

* to soften the blow of retrenchment, and to demonstrate additional support for people being
forced to change jobs, employers should also try to be as generous as possible with ex-gratia
payments;®’

= employers should clearly explain all the details, and the methods of calculation, to each
retrenched employee whatever the final payment decided upon;®®

= employers should give each employee a reference on an organisation letterhead certifying
that the retrenchment had to be made because of circumstances beyond the organisation’s
control and was unrelated to the performance of the employee to facilitate the employee
being able to seek a new job;* and

= employers should make clear to retrenched employees that once the organisation’s situation
returns to normal, all retrenched employees would be given priority in future recruitment.®°

Governance (G): industry guidelines or codes of conduct relating to the avoidance of
conflicts of interests that restructuring professionals are subject to

The Hong Kong Institute of Certified Public Accountants (HKICPA) has issued a Code of Ethics for
Professional Accountants in the HKICPA Members' Handbook. Part E, section 500 of the HKICPA
Members' Handbook specifically deals with professional ethics in liquidation and insolvency
(HKICPA Ethics Code). The HKICPA Ethics Code extends to insolvency practitioners acting as
"administrator, manager, adjudicator or any other similar role, however described in respect of a
scheme of arrangement between a company and its creditors".%’

Professional accountants are required to comply with the five fundamental principles of integrity,
objectivity, professional competence and due care, confidentiality and professional behaviour.®?
The HKICPA Ethics Code provides a framework which insolvency practitioners can use to identify
actual or potential threats to compliance with the fundamental principles and determine whether
there are any safeguards that may be available to mitigate them. 3

Examples are provided in the HKICPA Ethics Code as guidance to insolvency practitioners as to
when they should accept appointments, including those related to restructuring work.

Itis generally accepted that a liquidator or a provisional liquidator of an insolvent company may
normally accept an appointment as administrator, manager or adjudicator of a scheme of
arrangement of an insolvent client provided he / she is satisfied there are no circumstances that
give rise to an unacceptable threat.®

Other than appointment as a liquidator or provisional liquidator, practitioners should not accept
an appointment as administrator, manager or adjudicator of a scheme of arrangement of an
insolvent client where there has been a significant professional relationship with a client (e.g.

% LD Guidelines, para 3.7.1.

% |dem, para 3.7.2.

5 Idem, para 3.7.3.

8 |dem, para 3.7.4.

5 Idem, para 3.7.5.

%0 |dem, para 3.7.6.

61 Professional Ethics in Liquidation and Insolvency, HKICPA Members' Handbook, para 500.4(b).
62 |dem, para 500.4(b).

63 Idem, para 500.9.

%4 Idem, para 500.91.
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audit-related work). The restriction may not apply to situations which clearly do not impair, and
would not be perceived as impairing, the practitioner's objectivity. This may occur in situations
where the scheme assets and liabilities are substantially different from the assets and liabilities of
the company that was previously audited.®®

The HKICPA Ethics Code does not carry the force of law.

In relation to hard law, there is no comprehensive statutory or legislative instrument governing
conflict of interests for restructuring professionals. However, there are the following restrictions or
requirements imposed by specific statutory provisions and case law:

» persons nominated as liquidators or provisional liquidators of an insolvent liquidation are
required to make a disclosure statement as to certain relationships with the company and
their reasons for believing that such relationships would not result in having a conflict of
interest or duty;%

= liquidators should not only be independent and impartial but should also be seen to be so.
Any conflict of interests or even over-familiarisation should be discouraged. On the other
hand, it is not every connection or action that can give rise to an allegation of an appearance
of lack of independence and impartiality on which the court should act;¢’

* liquidators may obtain funding from creditors or third parties to pursue litigation, but in the
process the liquidators should remain in control of the intended litigation and should not
surrender their independence in any way; and

* the professional fees in a scheme must be disclosed in the explanatory statement, with a
detailed breakdown to allow the court and the scheme creditors to assess the reasonableness
of the costs.®” The court may sanction the scheme on the condition that all the restructuring
and other expenses be subject to taxation and any cost savings resulting therefrom be
distributed to the scheme creditors.”®

ESG in financing
ESG-linked loans, bonds or investments

Many banks in Hong Kong have launched ESG / sustainability financing programmes or ESG /
sustainability linked loans for eligible environmentally sustainable green projects, or for corporate
funding to improve sustainability performance targets.”!

The Hong Kong Government has launched a Government Green Bond Programme (GGBP) up to a
maximum principal amount of HK $200 billion.”? As a core component of the programme, the
Green Bond Framework sets out how the Hong Kong Government intends to issue green bonds
under the GGBP to fund new financing or the refinancing of green projects that are consistent with
its vision to improve the environment, combat climate change and transition to a low carbon
economy.”?

Financial institutions (banks and funds) and their commitment to achieve ESG targets

Most banks in Hong Kong have an international footprint and have signed on to commitments to
achieve ESG targets. For example, HSBC has joined the UN-convened Net Zero Banking Alliance

% |dem, para 500.85.

66 Companies (Winding Up and Miscellaneous Provisions) Ordinance (Cap 32), ss 262C and 262D.
%7 Re Akai Holdings Ltd & Another [2001] 2 HKLRD 411 at[421 A-B].

%8 |dem at[422 G-I] and HCCW 386 of 2006 judgment dated 8 October 2015 at[8].

% Da Yu Financial Holdings Limited [2019] HKCFI 2531 at [39]-[44].

0 |dem at[44].

71 Banks which have reported issuing such loans include BOCHK, HSBC and Hang Seng Bank.

2. Hong Kong Government Green Bond Programme - Overview (hkgb.gov.hk).

73 Hong Kong Government Green Bond Programme - Framework (hkgb.gov.hk).
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as a founding member and is a member of the Equator Principles. Banks in Hong Kong with a
more focused local presence are likewise active in achieving ESG targets. For instance, the Bank
of East Asia Limited focuses on ESG risk management and sets targets on green lending, while
Hang Seng Bank Limited has set targets on carbon neutrality.

Promoting ESG by the central bank and regulators

The Hong Kong Monetary Authority (HKMA) has undertaken various efforts to promote ESG
financing, including by:

» developing a common assessment framework on Green and Sustainable Banking to assess the
"greenness baseline" of individual authorised institutions;”*

= conducting pilot climate risk testing to assess the climate resilience of the banking sector as a
whole and facilitate capability building of participating banks and banking practitioners for
managing climate risks;”® and

" engaging in or supporting various international and regional collaborations, such as the
Principles for Responsible Investment, the Central Banks and Supervisors Network for
Greening the Financial System and the Task Force on Climate-Related Financial Disclosures.

Further, the Hong Kong Exchanges and Clearing Limited (HKEx) first introduced the ESG Reporting
Guide in 2013 in the Listing Rules and since then has continued to upgrade the disclosure
obligations of listed issuers. The ESG Reporting Guide comprises two levels of disclosure
obligations: "mandatory disclosure requirements” and "comply or explain" provisions on 12
aspects of environmental and social issues.

The SFC has issued circulars on disclosures relating to ESG funds’® and to also require fund
managers that are managing collective investment schemes to take climate-related risks into
consideration in their investment and risk management processes and make appropriate
disclosures.”’

In May 2020, the Green and Sustainable Finance Cross-Agency Steering Group (CASG) was set
up and is co-chaired by HKMA and the Securities and Futures Commission (SFC), with members
such as the Environment Bureau. The CASG aims to coordinate the management of climate and
environmental risks in the financial sector, accelerate the growth of green and sustainable finance
in Hong Kong and support the Government's climate strategies.”® The CASG has, to date:

» Jaunched its green and sustainable finance strategy for Hong Kong and five key action points;”?

= published its preliminary feasibility assessment of carbon market opportunities for Hong
Kong;8 and

74 HKMA Press Release (13 May 2020), accessible at: Common Assessment Framework on Green and
Sustainable Banking (hkma.gov.hk).

75 HKMA Press Release (30 December 2021), accessible at: Hong Kong Monetary Authority - HKMA
Publishes the Results of the Pilot Climate Risk Stress Test.

76 SFC Circular to Management Companies of SFC-Authorised Unit Trusts and Mutual Funds - ESG Funds
(29 June 2021).

77 Circular to Licensed Corporations: Management and Disclosure of Climate-Related Risks by Fund
Managers (20 August 2021).

78 HKMA Press Release (5 May 2020), accessible at: Hong Kong Monetary Authority - Joint Statement on
the Establishment of the Green and Sustainable Finance Cross-Agency Steering Group (hkma.gov.hk).

77 HKMA Press Release (17 December 2020), accessible at: Hong Kong Monetary Authority - Cross-Agency
Steering Group Launches its Strategic Plan to Strengthen Hong Kong's Financial Ecosystem to Support a
Greener and More Sustainable Future (hkma.gov.hk).

80 HKMA Press Release (30 March 2022), accessible at: Hong Kong Monetary Authority - Cross-Agency
Steering Group Releases Assessment of Carbon Market Opportunities for Hong Kong and Next Steps
(hkma.gov.hk).
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* administered a three-year pilot scheme known as the “Pilot Green and Sustainable Finance
Capacity Building Support Scheme” to provide subsidies for the training and acquisition of
relevant professional qualifications in sustainable finance as part of a collaborative effort to
build capability for the industry.

Additionally, the HKMA published on 30 December 20218 a section on climate risk management
in its supervisory policy manual to provide guidance to authorised institutions on the key
elements of climate-related risk management, and to set out the HKMA's approach to, and
expectations in, reviewing authorised institutions' climate-related risk management in line with
the CASG's strategic plan.

81 GS-1: Climate Risk Management.
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General overview of the restructuring regime
Formal restructuring procedures
Corporate insolvency resolution process

The main procedure for restructuring in India - the corporate insolvency resolution process (CIRP)
- is prescribed under the Insolvency and Bankruptcy Code 2016 (IBC) and the IBBI (Insolvency
Resolution Process for Corporate Persons) Regulations 2016 (CIRP Regulations).

The CIRP for a corporate debtor can be initiated before the national company law tribunal (NCLT)
having territorial jurisdiction over the place where the registered office of the corporate person is
located, upon non-payment of debts. The minimum amount of default for the initiation of a CIRP is
INR 1 crore (approximately US $120,720). The CIRP against a corporate debtor can be initiated by
a financial creditor, operational creditor (i.e. trade creditors, employees / workmen and
governmental authorities) or the corporate debtor itself, upon there being a default as mentioned
above.

Significantly, with the initiation of the CIRP under the IBC: (i) the board of directors of the corporate
debtor stands suspended and its powers are exercised by an interim resolution professional (IRP)
(akin to an administrator) under the scrutiny of a committee of creditors (COC); and (ii) a
moratorium is declared.” During the continuation of the moratorium, the following actions are
prohibited:

* the institution of suits or continuation of pending suits or proceedings against the corporate
debtor, including the execution of any judgment, decree or order in any court of law, tribunal,
arbitration panel or other authority;

» transferring, encumbering, alienating or disposing by the corporate debtor of any of its assets
or any legal right or beneficial interest therein;

= any action to foreclose, recover or enforce any security interest created by the corporate
debtor in respect of its property; and

* the recovery of any property by an owner or lessor where the property is occupied by orin
the possession of the corporate debtor.

The CIRP under the IBC must be completed within 330 days,? although this timeline is amenable
to extension and is usually exceeded.?

The COC generally comprises the unrelated financial creditors of the corporate debtor and its
consent by 66% value of debts is required for key decisions with respect to the corporate debtor,
including any sale of assets, incurring insolvency costs and importantly approving a resolution
plan. The IBC also provides that a CIRP may be withdrawn with a vote of 90% of the COC.*

The IBC requires the approval of a resolution plan - otherwise, the corporate debtor must be
liquidated. For the most part, “connected parties” are not permitted to participate. Resolution
plans can include provisions for restructuring the corporate debtor by way of merger, demerger
or amalgamation - other than simply share acquisitions - although there is still some ambiguity on
whether a demerger or asset sale is possible.

A resolution plan generally respects the following insolvency waterfall: insolvency costs, secured
creditors at par with priority workmen and employee dues, secured financial creditors, unsecured
financial creditors, unsecured trade creditors, statutory dues and then remaining unsecured

IBC, s 14.

Idem, s 12.

Essar Steel India Limited v Satish Kumar Gupta and Ors (2020) 8 SCC 531.
IBC, s 12A.

2w N -
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creditors. However, recent decisions have enhanced the standing of statutory dues® and certain
forms of employee dues.® Even so, some decisions of the bankruptcy court permit the COC, in its
commercial wisdom, to alter the senior-junior security interests of financial creditors on the ground
that this alteration is required to revive the corporate debtor as a going concern.” Once a
resolution plan is approved, trade creditors and dissenting financial creditors are required to be
paid their distributions under the plan in priority in time to others.® Unsecured financial creditors
presently rank ahead of unsecured trade creditors. This distinction is unique to India and is sought
to be reversed through legislative amendments under discussion.

The commercial wisdom of the COC is supreme and the power of the NCLT to interfere in
commercial decisions taken is limited to grounds such as the resolution plan being in violation of
applicable law.

From the date of approval of the resolution plan by the NCLT, the IBC absolves the corporate
debtor from liability for pre-CIRP offences (such as anti-bribery violations) committed by the

erstwhile management of the corporate debtor.

The IBC also provides that a corporate debtor is to be liquidated if:

the COC cannot agree on a workable resolution plan within the period of the CIRP;

the COC decides to liquidate the corporate debtor during the period of the CIRP;

the NCLT rejects the resolution plan; or

the corporate debtor contravenes the provisions of a resolution plan that has been approved
by the NCLT.

Under the liquidation process, a liquidator can realise amounts for the payment of creditors by way
of, inter alia:

* the sale of piecemeal assets;

* the sale of undertakings or businesses of the corporate debtor on a going concern basis; or
* the sale of the corporate debtor itself as a “going concern”.

Pre-pack

In India, recently the Pre-Packaged Insolvency Resolution Process (PPIRP) for micro, small and
medium-sized enterprises (MSMEs) was introduced.’ The minimum threshold for initiating a PPIRP
is INR 10 lakh (approximately US $12,072). The PPIRP provides the “best of both worlds”, by
combining elements such as speed, efficiency and flexibility of an informal process with the
binding effects and structure of a formal process under the aegis of the NCLT.

Informal restructuring procedures

The primary regime for informal out of NCLT restructuring in India is under the circular issued on

7 June 2019 by the Reserve Bank of India - namely, the Prudential Framework for Resolution of
Stressed Assets (7 June Framework).

> State Tax Officers v Rainbow Papers Limited (Supreme Court order dated 6 September 2022).

6 Jalan Fritsch Consortium v Regional Provident Fund Commissioner & Anr (Supreme Court order dated 30
January 2023).

7 KSashidhar v Indian Overseas Bank & Ors (Supreme Court order dated 19 March 2019) and Jaypee
Kensington Boulevard Apartments Welfare Association & Ors v NBCC (India) Ltd & Ors (Supreme Court
order dated 24 March 2021).

8 Jaypee Kensington Boulevard Apartments Welfare Association & Ors v NBCC (India) Ltd & Ors (Supreme
Court order dated 24 March 2021).

7 Introduced by Act No. 26 of 2021, s 8 (w.e.f. 4 April 2021).
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The 7 June Framework addresses a number of issues that had plagued its predecessor regimes.
Among other things, it lays down the framework for the execution of an inter-creditor agreement
(ICA) which can serve as the framework for lenders to act jointly for agreeing a mechanism to
address default and a consequent resolution plan or enforcement action.

The 7 June Framework has proved to be an important tool for debtors and their promoters to
resolve stress without the spectre of the IBC. This framework allows for several different ways in
which stress may be resolved, including restructuring and one-time settlement. Similar to the IBC,
for the full benefits of the 7 June Framework, often times a complete change in ownership is
required (i.e. no connected party sales). However, there are several workarounds where sponsors
can retain ownership and, practically, this is how the 7 June Framework has been mostly used.

The 7 June Framework does not cover several important categories of lenders who may easily
feature in the list of creditors of a company - foreign lenders, foreign portfolio investors, mutual
funds, PF trusts and liabilities such as those of trade creditors, which cannot be restructured under
the 7 June Framework. Therefore, there is a strong possibility of holdouts.

Under the 7 June Framework, the decision of a majority of lenders (75% by value and 60% by
number) is binding on the entire lender class of the debtor. However, dissenting lenders are
required to be paid their liquidation value.

Restructuring of ESG-related liabilities
Environmental (E): restructuring environmental liabilities

There is lack of clarify as far as the restructuring of environmental liabilities is considered within
the IBC, though it can be argued these liabilities (such as fines and penalties) can be restructured
under a resolution plan in the same way as ordinary trade and statutory liabilities of a company.™
However, not all liabilities of a company under Indian law can be restructured and extinguished.
For example, India follows the principle of "absolute liability” when dealing with extremely
hazardous waste or “inherently dangerous” activity,”" and it is quite likely that a court would find
that such “absolute liability” (whether presently due or contingent in nature) cannot be
restructured under a resolution plan.

The concept of absolute liability is inherently a no-fault liability concept, which makes an entity
liable when dealing with extremely hazardous waste or inherently dangerous activity, even if there
is no negligence on its part. This principle was first practically examined and applied by the
Supreme Court in the "Oleum Gas Leak Case”.'? In that case, Mr MC Mehta filed a petition before
the Supreme Court for closing the manufacturing activities of Shriram Foods and Fertilisers, as it
was producing hazardous substances and was located next to a heavily populated area in Delhi.
During the pendency of the case, one of the units operated by Shriram Foods and Fertilisers
leaked oleum gas and caused severe damage (including injuries) to the local population. The
Supreme Court emphasised that the principle of absolute liability would be applied when an entity
is “carrying on inherently dangerous activities”.

The Supreme Court also noted that the rule of absolute liability is stricter than the rule of strict
liability and does not allow any exceptions to the liability arising out of inherently dangerous
activities carried out by an entity. According to this rule, once the activity carried on is hazardous
or inherently dangerous, the person or entity carrying on the activity is liable to make good the
loss caused to any other person by the activity irrespective of whether reasonable care was taken
while carrying on the activity.

The principle of “absolute liability” further gained recognition from the Supreme Court and was
reaffirmed in the “Bhopal Gas Tragedy Case”," in which a factory operated by Union Carbide

0 IBC, s53(1)(e).

" M.C. Mehta v Union of India (Supreme Court order dated 20 December 1986); Union Carbide
Corporation v Union of India (Supreme Court order dated 3 October 1991).

12 M.C. Mehta v Union of India (Supreme Court order dated 20 December 1986).

13 Union Carbide Corporation v Union of India (Supreme Court order dated 3 October 1991).
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Company in Bhopal led to a major leakage and resulted in deaths of over 3000 people from the
leakage. The Supreme Court held that an entity engaged in inherently dangerous activities will
have absolute liability. The Bhopal gas leak also led to the enactment of the “Public Liability
Insurance Act 1991”, which makes it mandatory for entities engaged in handling hazardous
substances to take insurance. The objective of the legislation is to provide public liability insurance,
with the aim of offering swift assistance to individuals or persons affected by accidents occurring
while handling any hazardous substance and for matters connected therewith or incidental
thereto.

It is pertinent to note that as far as the resolution regime under the IBC is concerned, the principle
of "absolute liability” in relation to a company undergoing insolvency proceedings is untested,
given the IBC is still fairly nascent.

Nevertheless, as noted above, it is quite likely a court would find that “absolute liability” (whether
presently due or contingent in nature) cannot be restructured under a resolution plan and a
bidder may have to price in such a liability in its bid and / or provide compensation as and when
such a liability arises.

India also follows the principle of “polluter pays” - that is, the entity that pollutes the environment
must pay to reverse the damages caused by its acts. Indian courts have previously directed
companies to pay and compensate for damages caused due to their activities," including
compensation, and have even required the relocation of concerned factories. It cannot be ruled by
the court that, post-acquisition of a corporate debtor under the IBC, a bona fide buyer is to make
good claims by way of compensation arising from the actions of previous management.

Given the IBC is still fairly nascent (enacted in 2016), there is lack of clarity and precedents on
these issues.

Types of environmental liabilities

Environmental liabilities under Indian law could encompass:
= civil claims; and

= statutory liabilities, such as:

- fines - may be imposed for various statutory offences under the Environment (Protection)
Act 1986 (EPA 1986), the Air (Prevention and Control of Pollution) Act 19817 (Air Act)
and the Water (Prevention and Control of Pollution) Act 1974"7 (Water Act).. These include
the failure to maintain air pollution control equipment on industrial or trade premises, the
discharge of untreated trade effluents, oil, chemical, sewage or other polluting matters,
and the failure to store, use or deal with hazardous substances in such a manner so as not
to cause pollution to the environment. In additional to fines and penalties, these statutes
also provide penalties in the form of imprisonment, although a bona fide bidder under the
IBC could claim protection from such criminal liabilities;'® and

- remediation / clean-up costs - for example, under the Air Act, the relevant pollution
control board has the power to direct closure of a premise or regulate any operation.?

Priority given to environmental liabilities

As mentioned above, there is lack of clarity under Indian insolvency law regarding the treatment
of certain environmental liabilities, though fines and penalties imposed by governmental

4 Vellore Citizens Welfare Forum v Union of India (UOI) and Ors (Supreme Court order dated 28 August 1996).
> EPA 1986, s 15.

16 Air Act, ss 37, 39.

7 Water Act, ss 43-45A.

8 IBC, s 32A.

9 Air Act, s 3TA.
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authorities would fall within the ambit of operational dues and would have a low ranking under
the liquidation waterfall prescribed under the IBC. However, there are exceptions to this. For
example, where an enterprise has engaged in a hazardous or inherently dangerous activity, any
ensuing harm could, under the principle of “absolutely liability” or “polluter pays”, sit outside the
insolvency / liquidation waterfall. As noted, however, the scope of this possible exception remains
untested.

Disclaimer of environmental obligations

Disclaimer would be difficult to achieve in a CIRP. The IBC, in the first instance, requires that the
corporate debtor must be restructured as a going concern. This means together with all its
properties. Therefore, in principle, the CIRP does not allow the disclaimer of a particular property.
That said, recently a new provision has been added under which the resolution professional can
sell assets of the debtor rather than sell the entire debtor, but only if no bidder comes forth for the
entire debtor. In practice, it may be possible that bids are received for non-polluted assets, and
the polluted assets would be effectively disclaimed (in substance) and left to liquidation.

Unlike a CIRP, liquidation under the IBC permits the trustee to disclaim onerous property from the
debtor’s estate without describing whether a polluted property would fall within this category. This
remains an untested proposition.

Social (S): restructuring health or safety-related liabilities

Similar to the restructuring of environmental liabilities, health or safety-related liabilities can be
restructured under a scheme in the same way as other creditors of a corporate debtor. There are
no special restrictions or conditions that apply when restructuring health or safety-related
liabilities.

Though the Indian Supreme Court has held that there should be no "hydra heads” (or surprises),? it
remains unclear whether this extends to liabilities that are yet to crystallise, such as product liability
tort claims or asbestos claims which may accrue in the future. While generally resolution plans
provide for their whitewash, it is yet to be seen how the NCLTs may treat such liabilities, and it
cannot be ruled out that a resolution applicant may be required to pay such claims at a later stage,
even though resolution applicants have protections from any criminal liability arising due to such
actions under the IBC. Additionally, and more relevant for asbestos claims, the position under
"absolute liability” could equally apply here as well, depending on the facts and circumstances of
each case.

Types of health and safety-related liabilities

There is a very wide gamut of such laws. For example, health or safety-related liabilities under
Indian law could encompass:

= civil claims from employees and workmen in case of bodily harm or death of an employee or
workmen; and

= statutory liabilities such as fines and penalties under the Factories Act 1948,%" the Petroleum
Act 193422 and the Occupation Safety, Health and Working Conditions Code 2020.% Fines may
be imposed for the failure to maintain prescribed safety measures, sub-standard samples, non-
maintenance of safety equipment for employees and workmen, exposure to harmful
substances, non-maintenance of health or medical records of workers, non-appointment of
competent and trained employees and neglect in handling harmful products.?*

20 Essar Steel India Limited v Satish Kumar Gupta and Ors (2020) 8 SCC 531; Ghanashyam Mishra and Sons
Private Limited v Edelweiss Asset Reconstruction Company Limited and Ors (2021) 9 SCC 657.

21 Factories Act, ss 41B, 41C, 92, 96.

22 Petroleum Act, s 23.

23 Occupation Safety, Health and Working Conditions Code, s 12.

24 IBC, s 32A.
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Treatment of health and safety-related liabilities

Fines and penalties imposed by government authorities on account of health and safety-related
violations would fall within the ambit of operational dues and would receive a low ranking under
the liquidation waterfall prescribed under the IBC. There is no special priority prescribed to health
and safety related claims under Indian insolvency law.

Governance (G): third party releases in favour of directors and officers of the company

Indian insolvency law does not provide releases to third parties (such as directors) for past breaches
committed by them.

Protection of stakeholders’ interests

Environmental (E): influence by environmental protection authorities or environmental
advocacy groups in a restructuring

Approving a restructuring plan

There is no requirement for a resolution plan under the IBC to be approved by any environmental
authority or environmental advocacy group. However, these stakeholders have a say in the
underlying project itself. For example, the law may require the approval of the environment
protection agency before a project can proceed. The IBC does not, and cannot, disturb this
requirement. Thus, if the resolution plan proposes changes to what was originally submitted to
the relevant environment protection agency, the consent of that specific regulatory authority will
again be required to implement the resolution plan.

Discretion to consider wider public interest concerns

The IBC is essentially a creditor restructuring tool and tries to restrict the discretion of the NCLT.
The NCLTs can only reject a resolution plan if it is in violation of any applicable law (including
environmental laws) or does not conform to the payment principles prescribed under the IBC. To
this end, an advocacy group could intervene in the resolution plan hearings stating that the
business and revival plan envisaged in the resolution does not conform to environmental laws.
However, practically, we have not seen this, since it is the duty of the resolution professional as well
to ensure the resolution plan complies with environmental laws.

Influence by environmental protection authorities or environmental advocacy groups in a
restructuring

There are no statutory provisions which grant environmental protection authorities or environmental
advocacy groups standing to air their views in a restructuring.

Social (S): influence by labour authorities, unions or employee / worker advocacy groups in
a restructuring

Approving a restructuring plan

There is no requirement for a resolution plan under the IBC to be approved by labour authorities,
unions or employee / worker advocacy groups. Only the approval of the NCLT and COC is required
for approval of a resolution plan. However, these groups can object to the distribution under the
resolution plan if it is not in accordance with the IBC and they can also object on the basis that the
resolution plan breaches Indian laws. Given the purpose of the IBC is revival, in practice workmen
and employee complaints in resolution plan hearings are given due regard by the NCLT.

Discretion to consider wider public interest concerns

The NCLT does not have such a power. Under previous laws, plan approval hearings were time
consuming.
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Therefore, itis a policy prescription under the IBC to curtail the NCLT's discretion. However, as
mentioned previously, the resolution professional is required to ensure the resolution plan
complies with applicable laws. Therefore, there are enough checks and balances in the process.

Protection of employee rights

There are no statutory provisions which grant labour authorities, unions or employee / worker
advocacy groups standing to air their views in a restructuring. However, as mentioned above, they
can object on grounds of the plan not complying with the IBC or applicable laws. Given their
importance to the revival of the debtor, NCLTs do give them a reasonable hearing.

Governance (G): board / management conflicts addressed in a restructuring

Under Indian insolvency law, in the case of a CIRP and liquidation, the board of directors and
management of the corporate debtor stand suspended, and their powers are vested in the
resolution professional (RP), who acts under the supervision of the COC and the NCLT. The
erstwhile board of directors and management have no say during the CIRP of the corporate
debtor. Further, pursuant to section 29A of the IBC, the erstwhile management or promoter are
not permitted to be part of the management or control of the corporate debtor in any manner
under a resolution plan. The purpose of section 29A is that management cannot benefit from their
own wrongs.

In certain circumstances (such as a PPIRP or where the management is eligible under section 29A),
they may bid and retain their position in the debtor. Under the insolvency waterfall, any payments
or incentives to them would typically rank bottom of the liquidation / insolvency waterfall.

"Soft law” framework

Environmental (E): industry guidelines and / or best practices that are prescribed for the
protection of the environment in a restructuring

There is no prescribed “soft law” framework for the protection of the environment specifically in
the restructuring context. However, general industry guidelines have been prescribed, which may
be applicable to corporate entities.

The Confederation of Indian Industry (Cll), which is a business association in India, has formulated
a voluntary code of conduct? for its members, which lays down the following recommendations
for organisations in relation to ESG principles:

* asaresponsible corporate citizen, the organisation should integrate ESG principles in business;

* the organisation should establish clear policies and systems to conform to the highest
standards of moral, ethical, transparent and fair conduct, encourage fair and equitable
treatment of all stakeholders and avoid practices like bribery (including receiving bribes),
corruption, insider trading, market manipulation and anti-competitive practices; and

= organisations are encouraged to extend their sustainability principles, ethics practices and
code of conduct to their supply chain and sourcing partners.

The Ministry of Corporate Affairs (MCA) released the National Guidelines on Responsible Business
Conduct?* (NGRBC) in 2019 as a framework for guiding Indian multinational corporations in their
overseas operations, in addition to aligning with applicable local national standards and norms
governing responsible business conduct. These principles also capture key international

25 Guidelines on Integrity and Transparency in Governance and Responsible Code of Conduct,

Confederation of Indian Industry. February 2020.
(https://www.cii.in/pdf/Cl1%20Guidelines%200n%20Integrity%20Transparency%20in%20Governance%
20and%20Responsible%20Code%200f%20Conduct_Feb%202020_Final.pdf).

National Guidelines on Responsible Business Conduct, Ministry of Corporate Affairs, Government of
India, March 2019. (https://www.mca.gov.in/Ministry/pdf/NationalGuildeline_15032019.pdf).

26
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developments in the sustainable development agenda and business responsibility field such as the
UN Guiding Principles for Business and Human Rights, the UN Sustainable Development Goals, the
Paris Agreement on Climate Change and Core Conventions 138 and 182 on Child Labour by the
International Labour Organisation.

According to the MCA, the NGRBC are designed to be used by all businesses, irrespective of their
ownership, size, sector, structure or location, and it is expected that all businesses investing or
operating in India, including foreign multinational corporations, follow these guidelines.

Social (S): industry guidelines and / or best practices that are prescribed for the protection
of employee rights in a restructuring

There is no prescribed “soft law” framework for the protection of employee rights specifically in a
restructuring context.

Governance (G): industry guidelines or codes of conduct relating to the avoidance of
conflicts of interests that restructuring professionals are subject to

The Insolvency and Bankruptcy Board of India (IBBI) has laid down a code of conduct for
insolvency professionals while undertaking assignments under the IBC, and it has the force of
law. The following measures have been provided under the code to avoid any potential conflict
of interest:?’

* insolvency professionals are bound to act with objectivity in their professional dealings by
ensuring their decisions are made without any conflict of interest, whether directly connected
to the insolvency proceedings or not;

* insolvency professionals are also required to disclose the details of any conflict of interests to
the stakeholders, whenever they come across such conflicts during an assignment;

* insolvency professionals have been restricted from acquiring any of the assets of the debtor,
whether directly or indirectly;

* in cases where insolvency professionals are dealing with a debtor’s assets during liquidation
or a bankruptcy process, they are also required to ensure that they or their relatives do not
knowingly acquire any such assets, unless it is shown that there was no impairment of
objectivity, independence or impartiality in the liquidation or bankruptcy process and the
IBBI's approval had been obtained;

* insolvency professionals are also required to disclose the existence of any pecuniary or
personal relationship with any of the stakeholders entitled to distribution under the IBC, and the
concerned debtor;

* insolvency professionals are required to disclose whether they were employees of or have been
in the panel of any financial creditor of the corporate debtor to the committee of creditors and
to the insolvency professional agency (IPA) of which they are a professional member;

* insolvency professionals are required to disclose their relationship, if any, with the corporate
debtor, other professionals engaged by them, financial creditors, interim finance providers
and prospective resolution applicants to the respective IPAs of which they are a member; and

= insolvency professionals are required to ensure disclosure of the relationship, if any, of the
other professionals engaged by them, with themselves, the corporate debtor, the financial
creditor, the interim finance provider, if any, and the prospective resolution applicant to the
IPAs of which they are a member.

27 First Schedule, Insolvency and Bankruptcy Board of India (Insolvency Professionals) Regulations 2016.
(https://ibbi.gov.in//uploads/legalframwork/213cd7f2c5337480017¢cf1e881b58d51.pdf).
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As of November 2022, there are three IPAs registered with the IBBI: the Indian Institute of
Insolvency Professionals of ICAI, the ICSI Institute of Insolvency Professionals and the Insolvency
Professional Agency of Institute of Cost Accountants of India. These IPAs have their own respective
codes of conduct which apply to their members, containing measures to avoid conflicts of interest.
However, these codes have largely been formulated on the basis of IBBI's code of conduct and
contain similar or identical provisions for the avoidance of conflicts of interest.

Additionally, all the IPAs have jointly formulated a statement of best practices concerning the role
of insolvency professionals in avoidance proceedings. This statement acts as a guide to all
insolvency professionals undertaking the identification of avoidance transactions and filing
applications before the NCLT. However, this statement also provides for mostly identical measures
as laid down by the IBBI in its code of conduct.

Moreover, the professionals conducting valuation under the IBC (i.e. registered valuers) are also
guided by their own code of conduct.? This code is also somewhat identical to the IBBI's code of
conduct, with some specific measures laid down for registered valuers:

= valuers are prohibited from dealing in securities of any company after they first become aware
of the possibility of their association with the valuation; and

= valuers are restricted from taking up any assignment if they or any of their relatives or associates
are not independent in terms of association with the debtor.

As of November 2022, there are 16 registered valuer organisations (RVO) registered with the IBBI.
Some of these RVOs also have their own respective codes of conduct which apply to their members,
containing measures to avoid conflicts of interest. However, these codes have largely been
formulated on the basis of code of conduct prescribed for valuers and contain similar or identical
provisions for avoidance of conflict of interest.

Therefore, it can be said that by and large, the IBBI's code of conduct is the guiding force behind
all the measures enumerated under various instruments, whether having the force of law or not, in
relation to preventing any conflict of interest during any restructuring exercises being undertaken
under the provisions of the IBC.

ESG in financing
ESG-linked loans, bonds or investments

As of December 2021, a total of 75 Indian issuers had issued green, social and sustainability
related bonds amounting to US $19.5 billion in three different currencies. The US $20 million
green deal from Nagar Nigam Ghaziabad in 2021 marked the debut of local governments in the
Indian green, social and sustainability market.?” Out of these issuances, as of March 2021, Indian
renewable energy developers such as Greenko, ReNew Power, Adani Green Energy, Azure
Power, JSW Hydro, Continuum Green Energy, Hero Future Energies and NTPC had issued green
bonds to the tune of US $11.2 billion through 21 issuances, with these green bonds providing
cost advantages due to favourable hedging costs.® Further, as of August 2022, the ESG-related
mutual funds in India reached a fund size of INR 11,981 crores (approximately US $1.5 billion).3
Although this was a decrease from March 2022 when they were valued at INR 12,450 crores
(approximately US $1.6 billion), it was an increase almost by a factor of five from INR 2,268 crores
(approximately US $270 million) in March 2019.%2

28 Annexure - |, Companies (Registered Valuers and Valuation) Rules 2017.

29 S Bhattacharya, N Kumar and P Lonika, “India State of the Market 2021", Climate Bonds Initiative, May 2022.

30 S Garg, R Jain and G Sidhu, “Financing India’s Energy Transition Through International Bond Markets,
Council on Energy, Environment and Water”, August 2021.

31 A Usmani, "ESG Mutual Funds In India Are Having A Reality Check”, BQ Prime, 3 October 2022.

32 C Madia, "ESG Funds Rise 5x in Four Years to Rs 12,450 Crore, Shows Data”, Business Standard, 24 April
2022.
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India also gained a place as the second-largest green bond issuer among emerging markets and
developing economies in 2021, with an issuance of US $5.9 billion, wherein most of the proceeds
from these bonds were allocated to renewable energy, airport infrastructure and a municipality.®

Financial institutions (banks and funds) and their commitment to achieve ESG targets

The RBI has recently conducted a survey of 34 leading commercial banks regulated by it to assess
the status of climate risk and sustainable finance in these banks.?* This survey provided an overview
of proactivity shown by banks in implementing ESG related measures and incorporating ESG in
their lending / investment portfolios, some highlights of which are as follows:

= 56% of the surveyed banks had discussed the need to enhance lending or investment towards
sustainable finance during the previous and current financial year;

= 32% of the surveyed banks have mobilised new capital to scale up green lending / investment
or set a target for incremental lending / investment for sustainable finance;

= 56% of the surveyed banks had decided to gradually reduce their exposure to high carbon
emitting / polluting businesses in the coming year;

= 35% of the surveyed banks had initiated discussions with their large corporate borrowers
regarding plans to reduce their carbon emissions and had also offered to support them in the
process;

= 53% of the surveyed banks had come up with an ESG strategy;

= 79% of the surveyed banks had taken measures to decrease carbon emissions arising from
their operations and increase the proportion of renewable energy in their total sourced
electricity; and

= 24% of the surveyed banks had announced plans to become carbon neutral, with another
26% intending to do so within the next 12 months.

Promoting ESG by the central bank and regulators

The Finance Minister of India announced in her Budget Speech 2022-23 that as a part of the
Government's overall market borrowings in 2022-23, sovereign green bonds will be issued for
mobilising resources for green infrastructure and the proceeds will be deployed in public sector
projects which help in reducing the carbon intensity of the economy.*® Accordingly, the
Government of India has now brought in a Framework for Sovereign Green Bonds. The proceeds
raised from these sovereign green bonds would be used to finance expenditure for eligible green
projects falling under categories such as renewable energy, energy efficiency, clean transportation,
climate change adaptation, sustainable water and waste management, pollution prevention and
control, green buildings, sustainable management of living natural resource and land use and
terrestrial and aquatic biodiversity conservation.3

The RBI joined the Central Banks and Supervisors Network for Greening the Financial System
(NGFS) as a member on 23 April 2021, to benefit from the membership of NGFS by learning from
and contributing to global efforts on green finance, and it recently also published the Statement
of Commitment to Support Greening India's Financial System.?” Through this statement, the RBI
committed to:

33 Emerging Market Green Bonds Report 2021, International Finance Corporation, June 2022.

34 Report of the Survey on Climate Risk and Sustainable Finance, Reserve Bank of India, July 2022.

35 Budget 2022-23, Speech of Ms. Nirmala Sitharaman, Minister of Finance, Government of India, 1
February 2022, para 103.

3¢ File No. 2891146/2022/Finance Unit, Department of Economic Affairs, Ministry of Finance, Government
of India, 9 November 2022.

37 RBI Press Release No. 2021-2022/1143, 3 November 2021.
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= exploring how climate scenario exercises can be used to identify vulnerabilities in RBI
supervised entities' balance sheets, business models and gaps in their capabilities for
measuring and managing climate-related financial risks;

* integrating climate-related risks into financial stability monitoring; and

* building awareness about climate-related risks among regulated financial institutions and
spreading knowledge about issues relating to climate change and methods to deal with them
accordingly.

The Sustainable Finance Group, Department of Regulation at the RBI recently carried out a survey
to assess the status of climate risk and sustainable finance in leading scheduled commercial banks
and concluded that although banks have begun taking steps in climate risk and sustainable
finance, there remains a need for concerted effort and further action in this regard.3®

Additionally, the Securities and Exchange Board of India (SEBI) has introduced a framework for
business responsibility and sustainability reporting by listed entities®’ in 2021 which is based on the
National Guidelines on Responsible Business Conduct. This has revised the earlier requirement of
providing a business responsibility report, which was laid down by the SEBI in 2012. According to
the SEBI, the reporting is intended to have quantitative and standardised disclosures on ESG
parameters to enable comparability across companies, sectors and time as such disclosures will be
helpful for investors to make better investment decisions. This filing has been made mandatory for
the top 1000 listed companies by market capitalisation and is voluntary for the financial year 2021-
22.

The SEBI has also introduced the concept of green debt security in its regulations,*® which define
such securities as being those the funds from whose issuance would be utilised for projects or
assets falling under categories such as renewable and sustainable energy.

The International Financial Services Centres Authority also recently published a report on
sustainable finance.*" The objective of this report was to recommend a framework to develop a
world-class sustainable finance hub at the International Financial Services Centre (IFSC).

38 Report of the Survey on Climate Risk and Sustainable Finance, Reserve Bank of India, July 2022.

3% SEBI Circular No. SEBI/HO/CFD/CMD-2/P/CIR/2021/562, 10 May 2021.

40 Securities and Exchange Board of India (Issue and Listing of Non-Convertible Securities) Regulations
2021, reg 2(q).

41 Report of the Expert Committee on Sustainable Finance, International Financial Services Centres
Authority, 3 October 2022.
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General overview of the restructuring regime

Formal restructuring procedures

The in-court restructuring procedure known as suspension of debt repayment or penundaan
kewajiban pembayaran utang (PKPU) is regulated under Law Number 37 Year 2004 concerning
Bankruptcy and Suspension of Debt Repayments (Law 37/2004). The application for a PKPU may
be filed by the debtor with more than one creditor, or by creditor(s), so that the debtor can
propose a reconciliation plan which includes an offer to pay part or all of its outstanding debts.

If an application for a PKPU is submitted by the debtor, the Commercial Court shall, within a
maximum period of three days from the date of registration of the application, grant the temporary
PKPU and shall appoint a Supervisory Judge and one or more administrator(s) who manage the
debtor’s property together with the debtor (Temporary PKPU). If the application for a PKPU is
submitted by creditor(s), the Commercial Court shall grant the Temporary PKPU within a maximum
period of 20 days from the date of the registration of the application letter. The Temporary PKPU
will last for 45 days from when the court order is granted (Temporary PKPU Period).

If the reconciliation plan cannot be approved by creditors within the Temporary PKPU Period, the
creditors must determine the granting or rejection of a permanent PKPU with a view to enabling
debtors, administrators and creditors to consider and approve the reconciliation plan at the next
meeting or hearing (Permanent PKPU). The Permanent PKPU shall not exceed 270 days after the
decision on the Temporary PKPU has been rendered (Permanent PKPU Period). The granting of the
Permanent PKPU shall be determined by the Commercial Court based on:

= approval of more than half of the number of concurrent creditors (unsecured creditors) whose
rights are recognised and temporarily recognised, who are present in the court session and
who represent at least two thirds of all the recognised claims and their proxies who are present
in the court session; and

= approval of more than half of the number of creditors who have their claims secured by lien,
fiducial security, mortgage, hypothec, or other collateral rights, who are present in the court
session and who represent at least two thirds of all the claims of the creditors or their proxies
who are present in the court session.

If the Temporary PKPU Period is over, but the creditors do not approve the Permanent PKPU, or if
the Permanent PKPU has been granted but no Reconciliation Plan has been reached, the debtor
must be declared bankrupt by the Commercial Court.

During the Temporary PKPU Period or the Permanent PKPU Period, the debtor without approval
from the administrator may not perform administrative or ownership actions upon all or part of its
property. If the debtor breaches this prohibition, the administrator has the right to do everything
necessary to ensure the debtor's property is not harmed due to the actions of the debtor.

During the Temporary PKPU Period or the Permanent PKPU Period, the debtor may not be forced
to pay the debt and all acts of execution which have been initiated in order to obtain the
settlement of the debt shall be suspended.

The PKPU does not apply to:

= claims secured by lien, fiduciary security, mortgage, hypothec or other collateral rights;

= claims for maintenance, supervision or education costs which have to be paid; or

= privileged claims (e.g. employee claims) for certain assets which are owned by the debtor as
well as the entire debtor's property.

The payment of all debts, other than those listed in the preceding paragraph which existed before
the PKPU was granted, may not be enforced during the operation of the PKPU unless debt
repayment is made to all creditors, according to the balance of their respective receivables.
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However, any creditor with an outstanding debt owed to the debtor or receivables outstanding
may set off the relevant debts and receivables, provided the debts and receivables or legal actions
which give rise to such debts and receivables have occurred prior to the PKPU.

A reconciliation plan can be accepted by creditors based on:

= approval of more than half of the number of concurrent creditors whose rights are recognised
and temporarily recognised, who are present in the creditors’ meeting, and who represent at
least two thirds of all the recognised claims or temporarily recognised claims from the
concurrent creditors or their proxies who are present at the meeting; and

= approval from more than half of the creditors who have their claims secured by lien, fiducial
security, mortgage, hypothec, or collateral right which are present and represent at least two
thirds of all the claims of the said creditors or their proxies who are present at the meeting.

If the reconciliation plan is accepted by the creditors (Reconciliation), the Commercial Court must
issue a decision on the validation of Reconciliation along with its reasons. However, the Commercial
Court must reject the validation of the Reconciliation if:

the debtor’s property, including assets for which the right to withhold assets is to be exercised,
is substantially greater than the amount agreed in the Reconciliation;

* the implementation of the Reconciliation is not sufficiently guaranteed;

= the Reconciliation is achieved due to fraud, or collusion with one or more creditors, or due to
the use of other dishonest measures and regardless of whether the debtor or any other parties
cooperate to achieve this; and / or

* service fees and costs incurred by experts and administrators have not been paid or there are
no guarantees for their payment.

The Commercial Court’s decision cannot be challenged. However, the Attorney General may file a
cassation against such decision.

If the Commercial Court refuses to validate the Reconciliation, then in the same decision the Court
must declare the debtor bankrupt and the decision must be announced in the Official Gazette of
the Republic of Indonesia and in at least two daily newspapers within a maximum period of five
days after the decision is received by the Supervisory Judge and the Receiver.

The Reconciliation which has been validated shall bind all creditors, except for secured creditors
who do not approve the reconciliation plan. The secured creditors who do not approve the
reconciliation plan shall be compensated with an amount which is the lower of the collateral value
or the actual value of the loan which is directly secured by the collateral right.

Informal restructuring procedures

Informal out of court restructurings are conducted on a consensual basis and are not specifically
governed by any laws and regulations. However, the Minister of State Owned Enterprises has
issued Regulation of Minister of State Owned Enterprises Number PER-2/MBU/02/2023 regarding
Guidelines for the Governance and Significant Corporate Activities of State Owned Enterprises
(MSOE Reg. 2/2023).

MSOE Reg. 2/2023 only applies to State Owned Enterprises (BUMN) and one significant corporate
activity that has been addressed is “restructuring”. According to Article 122 of MSOE Reg. 2/2023,
the boards of directors of BUMNSs shall submit restructuring proposals to the Minister or general
meeting of shareholders for their approval, which should be granted based on the results of
reviews of the conditions of the relevant BUMN. The reviews should cover the following aspects at
the least:

» financial aspect;
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» legal aspect;

* business aspect;

* social aspect;

» organisational / management aspect;
» operational aspect; and / or

= systemic and procedural aspect.

The restructuring proposals that have been approved by the Minister or general meeting of
shareholders shall be carried out in accordance with the prevailing laws and regulations.

Restructuring of ESG-related liabilities
Environmental (E): restructuring environmental liabilities

Law 37/2004 is silent on whether environmental liabilities can be restructured under a reconciliation
plan in the same way as ordinary liabilities of a company. In practice, any pecuniary claims against a
company may be restructured under a PKPU reconciliation plan.

Types of environmental liabilities

Environmental liabilities under Indonesian law can encompass the following:
* claimsin tort' and claims in contract; and

= statutory liabilities, such as:

- fines. For example, under Law Number 32 Year 2009 concerning Environmental Protection
and Management as amended by Governing Regulation in lieu of Law Number 2 Year 2022
concerning Job Creation (Environmental Law),2 an administrative fine will be imposed, for
example, on any person who, due to his / her negligence, commits an act that causes the
ambient air quality standard, water quality standard, seawater quality standard or standard
criteria for environmental damage to be exceeded in a manner that is not in accordance
with his / her business license; and

- restoration. For example, under the Environmental Law, if the person in charge of the
business entity and / or activity fails to restore the marine quality, the Ministry of
Environment or governor may appoint a third party to carry out the marine quality
restoration at the cost of the person in charge of the business and / or activity.

As mentioned above, Law 37/2004 is silent on whether environmental liabilities can be
restructured under a reconciliation plan in the same way as ordinary liabilities of a company.

' The Environment Law stipulates the following:

(a) the governmental institutions and regional government in charge of environmental affairs shall be
authorised to file litigation for compensation and certain measures against businesses and / or
activities causing environmental pollution and / or damage which resulted in environmental loss
(article 90 of the Environmental Law);

(b) the public has the right to file a group representative’s claim for their own interests and / or the
benefit of the public if they suffer losses due to the pollution and / or environmental damage (article
91 of the Environmental Law); and

(c) the environmental organisation has a right to file lawsuit for the sake of preserving environmental
functions (article 92 of the Environmental Law).

There is other environmental legislation including but not limited to Law Number 41 Year 1999 concerning

Forestry as lastly amended by Governing Regulation in lieu of Law Number 2 Year 2022 concerning Job

Creation; and Law Number 18 Year 2013 concerning Prevention and Eradication of Forest Destruction as

amended by Governing Regulation in lieu of Law Number 2 Year 2022 concerning Job Creation.
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However, in practice, any administrative fines against a company may be restructured under a
PKPU reconciliation plan.

Priority given to environmental liabilities

In the context of tax debt, the state is qualified as a preferred creditor that has the right of
precedence for tax debt on assets belonging to the taxpayer.® However, the Constitutional Court
has ruled that the payment of workers' wages outweighs all types of claims, including tax debits.

Law 37/2004, the Indonesian Civil Code (ICC), and the Environment Law are silent on whether
environmental liabilities are qualified as preferential receivables / preferential debts. However,
environmental liabilities can be categorised as state receivables, as defined by Government
Regulation in lieu of Law Number 49 Year 1960 concerning State Receivable Affairs Committee
(Perppu 49/1960).* Unlike tax debts, the category of state receivables in bankruptcy and PKPU is
not clear and is still being debated among practitioners.

One may say that state receivables should fall within the category of preferential debts which will
receive priority in the settlement of the bankruptcy estate as stated in article 1137 of the ICC.?
Others disagree with this view because Perppu 49/1960 does not expressly provide that state
receivables fall within the category of preferential debts.

Article 160 of Regulation of Minister of Finance Number 240/PMK.06/2016 Year 2016 concerning
the Management of State Receivables (PMK 240/2016), as the implementing regulation of Perppu
49/1960, states that “if the debtor and / or debt guarantor are in bankruptcy proceedings at a
court, the management of state receivables will still be carried out.” Further, article 161 of PMK
240/2016 stipulates that "if the debtor and / or debt guarantor has been declared bankrupt, then
the management of state receivables will be carried out with due observance of the provisions
under bankruptcy law”.

Articles 160 and 161 of PMK 240/2016 can be interpreted such that state receivables cannot be
restructured based on a PKPU reconciliation plan because even if the debtor is in a PKPU state or
the reconciliation plan has been ratified by the Commercial Court, the Ministry of Finance can still
collect state receivables with a forced letter based on Perppu 49 /1960 and PMK 240/2016.

Due to the ambiguity concerning state receivables’ position in bankruptcy and PKPU proceedings,
whether state receivables are treated as preferential debts will depend on the Supervisory Judge
and administrator. In practice, the administrator or receiver initially categorises state receivables as
concurrent debts, but the Supervisory Judge may decide to designate state receivables as
preferential debts. In some cases, the Supervisory Judge still determines state receivables as
concurrent debts. In such cases, the Ministry of Finance may continue to carry out the process of
enforcement of state receivables by issuing decrees for determining the amount of state
receivables, distress warrants or warrants for confiscation, or by conducting a force body (gijzeling).

Disclaimer of environmental obligations

Even though environmental liabilities can be restructured under a PKPU reconciliation plan, this
does not mean that the company is free from its obligations to comply with laws and regulations

3 Article 21 paragraph (1) of Law Number 6 Year 1983 concerning General Tax Provisions and Procedures
as lastly amended by Governing Regulation in lieu of Law Number 2 Year 2022 concerning Job Creation
(Law 6/1983).

4 Article 8 of Perppu 49/1960 defines state receivable as “the amount of money that must be paid to the
state or entities which are either directly or indirectly controlled by the state based on a regulation,
agreement or any reason”. Tax is also categorised as a state receivable, but as stipulated under the
Elucidation of article 8 of Perppu 49/1960, it is settled separately in accordance with the law on tax
collection by distress warrant, i.e. Law Number 19 Year 1997 concerning Tax Collection by Distress
Warrant as amended by Law Number 19 Year 2000.

5> Article 1137 of the ICC stipulates: “The priority of the state's treasury, the auction offices and other
public institutions stipulated by high authority, the order in which they are be implemented, and the
time of the duration, are regulated by the relevant special law".
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related to environmental protection. If the company continues to pollute the environment, then the
company may be subject to administrative sanctions again, including criminal sanctions.

Social (S): restructuring health or safety-related liabilities

Similar to the restructuring of environmental liabilities, health or safety-related liabilities can be
restructured under a reconciliation plan in the same way as elaborated in section 2.1 above.

Types of health and safety-related liabilities
Health and safety-related liabilities under Indonesian law can encompass the following:
= claims in tort® and claims in contract; and

= statutory liabilities such as fines. For example, under Government Regulation Number 86 Year
2019 regarding Food Safety, an administrative fine will be imposed, for example, on any
business actors who violate the sanitation requirements and / or food safety that causes
damage to a consumer’s health, the amount of which amount depends on the level of violation
and size of the business. The administrative fine for a serious offence committed by a large-
scale business is IDR 100,000,000 (one hundred million rupiah).

Treatment of health and safety-related liabilities

Health or safety-related liabilities are susceptible to being restructured under a PKPU
reconciliation plan. These liabilities can be deemed as state receivables (outlined above) due to
the ambiguity of state receivables’ position in bankruptcy and PKPU proceedings, and whether
state receivables are treated as preferential debts will depend on the Supervisory Judge and
administrator.

Governance (G): third party releases in favour of directors and officers of the company

According to article 104 of Law Number 40 Year 2007 concerning Limited Liability Company as
amended by Government Regulation in lieu of Law Number 2 Year 2022 concerning Job Creation
(Company Law), if a bankruptcy occurs due to the fault or negligence of the board of directors
and the bankruptcy assets are not sufficient to pay off all liabilities of the company, every member
of the board shall be jointly and severally liable for all liabilities not paid off from the bankruptcy
assets. This liability shall also apply to persons found to be at fault or negligent if they were
members of the board of directors within a five year period prior to the bankruptcy declaration
decision. The same shall also apply to the board of commissioners.

However, members of the board of directors and / or board of commissioners shall not be liable
for the company’s bankruptcy if they can prove that:

* the bankruptcy was not due to their fault or negligence;
» they performed their management duties in good faith, with due care and with full responsibility
in the interests of the company and in accordance with the purposes and objectives of the

company;

» they had no conflict of interest, either directly or indirectly, over the acts of management taken;
and/or

* they took measures to prevent the occurrence of bankruptcy.

The Elucidation of article 104 of the Company Law states that a lawsuit must be filed in a
Commercial Court to prove the fault or negligence of a member of the board of directors.

6 Aconsumer may file claims in tort based on article 1365 of the ICC in conjunction with article 71
paragraph (2) of Law 18/2012 against the food maker because the food maker fails to comply with the
sanitation requirements which causes damage to the consumer’s health.
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Law 37/2004 and the Company Law do not prohibit third party releases in favour of members of the
board of directors and / or the board of commissioners. However, there have been no reported
decisions or discussions in Indonesia on this issue.

Protection of stakeholders’ interests

Environmental (E): influence by environmental protection authorities or environmental
advocacy groups in a restructuring

Approving a restructuring plan

There is no requirement for a reconciliation plan to be approved by the Ministry of Environment
and Forestry and / or other environmental protection authorities or environmental advocacy
groups. A reconciliation plan only needs to be approved by creditors (i.e. concurrent creditors
and secured creditors) and the Commercial Court.

Discretion to consider wider public interest concerns
There are no court decisions in Indonesia concerning the extent to which the court may consider

environmental issues in deciding whether to approve a reconciliation plan. Law 37/2004 provides
the legal basis for the Commercial Court to reject a reconciliation plan, namely:

the debtor’s property, including assets for which the right to withhold assets is to be exercised,
is substantially greater than the amount agreed in the Reconciliation;

* the implementation of the Reconciliation is not sufficiently guaranteed;

= the Reconciliation is achieved due to fraud, or collusion with one or more creditors, or due to
the use of other dishonest measures and regardless of whether the debtor or any other
parties cooperate to achieve this; and / or

= service fees and costs incurred by experts and administrators have not been paid or there is
no guarantee for their payment.

Influence by environmental protection authorities or environmental advocacy groups in a
restructuring

There are no statutory provisions that grant environmental protection authorities or environmental
advocacy groups standing to air their views / concerns in a restructuring.

Social (S): influence by labour authorities, unions or employee / worker advocacy groups in
a restructuring

Approving a restructuring plan

There is no requirement for a reconciliation plan to be approved by the Ministry of Manpower,
Manpower Agencies, unions or employee / worker advocacy groups. A reconciliation plan only
needs to be approved by creditors (i.e. concurrent creditors and secured creditors) and
Commercial Court.

Discretion to consider wider public interest concerns
There are no court decisions in Indonesia concerning the extent to which the court may consider
labour issues in deciding whether to approve a reconciliation plan. Law 37/2004 provides the

legal basis for the Commercial Court to reject a reconciliation plan, namely:

» the debtor's property, including assets for which the right to withhold assets is to be exercised,
is substantially greater than the amount agreed in the Reconciliation;

* the implementation of the Reconciliation is not sufficiently guaranteed;
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= the Reconciliation is achieved due to fraud, or collusion with one or more creditors, or due to
the use of other dishonest measures and regardless of whether the debtor or any other parties
cooperate to achieve this; and / or

» service fees and costs incurred by experts and administrators have not been paid or there is
no guarantee for their payment.

3.2.3 Protection of employee rights

3.3

There are no statutory provisions that grant the Ministry of Manpower, Manpower Agencies,
labour unions or employee / worker advocacy groups standing to air their views / concerns in a
restructuring.

Labour unions and / or employee(s) are not involved in any creditors’ meeting because they do
not have the right to vote at the creditors’ meeting. The reconciliation plan which has been
ratified by the Commercial Court shall bind all creditors, including preferred creditors such as
employees, except for secured creditors who do not approve the reconciliation plan.’

However, if the reconciliation plan is ratified by the Commercial Court, a cassation petition may
be submitted not only by the debtor and creditors who are parties to the first-level hearing but
also by the creditors who are not parties to the first-level hearing and are dissatisfied with the
Commercial Court's decision.®

There is no case law on where the petition for c